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Under our democratic system of governance, decisionmakers for
government institutions have a duty to foster the trust of society at large in
the decisions they make on behalf of their institutions. For inside—i.e.,
public—lawyers, this duty to foster trust constitutes an ethical responsibility
requiring them, during their decision-making processes, to take into account
the extralegal considerations affecting the public’s willingness to trust and
accept their decisions. At a time when the majority of the American public
does not trust its government, and while claims of “‘fake news” seek to deepen
that distrust by undermining the credibility of government institutions, inside
lawyers must give practical effect to this ethical responsibility.
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I. INTRODUCTION

The professor who taught my introductory political science course at the University of
Florida was fond of reminding his students that “[d]emocracy is government the hard way.” This
was a shorthand acknowledgement that in order to function successfully over time, a representative
democracy must continue to earn and renew public trust in the institutions through which it
governs.?

According to a 2015 Pew Research Center poll, only nineteen percent of Americans said
they trust the federal government to do what is right just about always or most of the time.*> Further,
only nineteen percent said that government is “run for the benefit of all people.™ In light of such
low levels of trust, some are questioning whether our system of governance can remain viable.’

The use of the term “fake news” in our political discourse exacerbates this situation, for as
noted by political reporter Glenn Thrush, the goal of those who make claims of “fake news” is to
undermine the credibility of our country's institutions.® Russian dissident Garry Kasparov has

pointed out that challenging our ability to believe in facts and what is true begins to destroy the
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notion of truth and to make it difficult for the public to trust in decisions made by government
institutions.”

In light of this distrust, this essay focuses on the ethical responsibility that inside lawyers—
those who act as decisionmakers for government institutions—have to society at large to foster
trust in the decisions they make.®

II. THE INSIDE LAWYER’S ETHICAL RESPONSIBILITY

A society functions through private and government institutions. Public trust in these
institutions is required in order for a democratic system of governance to succeed in governing a
society.” %! 'With regard to the necessity for public trust in decisions of government institutions,
it has been noted that “[t]rust in public institutions and in official decisionmakers is a major value

”12° Those who make decisions on behalf of

democratic governments are supposed to achieve.
government institutions therefore have a duty to society at large to foster public trust in their

decisions.
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For an inside lawyer who performs the role of decisionmaker for his or her government
institution, this duty constitutes an ethical responsibility to society at large that is in addition to the
other ethical responsibilities the lawyer has in performing this role: to clients and stakeholders; to
the rule of law; and, to his or her government institution.'?

III. WAYS TO GIVE PRACTICAL EFFECT TO THIS RESPONSIBILITY

The social science literature indicates that the public's willingness to trust in and accept a
decision of a government institution as legitimate is dependent on two factors: (1) its sense that
there is some minimum degree of shared truth about the matter decided, and (2) its sense that the
decision-making process employed was fair and impartial.!*!>!¢ In order to foster trust in the
decision the inside lawyer makes on behalf of his or her government institution, the lawyer must
address these two factors.

Applying the first factor means that the inside lawyer needs to consider whether some
minimum degree of shared truth regarding the matter that is being decided exists or whether a basis
for some degree of shared truth can be identified.!” It further means that if necessary, the lawyer
needs to be prepared to articulate what the facts of the matter are on which he or she is relying for
that determination, and why the lawyer has accepted them as true.

In regards to the second factor, Tom R. Tyler has identified attributes of a decision-making
process that the public views as indicia that the process is fair and impartial—in other words, a

process that produces decisions the public is willing to trust and accept. These attributes are as
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follows: whether the decisionmaker is seen as (1) having been honest in the way the decisionmaker
went about making the decision; (2) having considered differing points of view; (3) having sought
the kind of information necessary to make an informed decision; (4) having tried to be fair; (5) and
having evinced a concern for protecting the average citizen's rights.!8

In other words, the inside lawyer needs to ensure that these attributes are part of the
decision-making process, and he or she must be prepared to demonstrate how such is the case if
necessary.

IV. CONCLUSION

When performing the role of decisionmaker for a government institution, an inside lawyer
can find himself or herself thrust into the fray regarding the trustworthiness of government. This
can occur when those opposed to decisions that the lawyer makes seek to undermine the decision’s
legitimacy by claiming that it is based on facts that are “fake news,” or by claiming that it is the
result of an unfair or “rigged” decision-making process. Taking into account the extralegal
considerations cited in this essay can afford a means of countering such claims in the event they
are made and provide a basis for the public to trust in and accept the decision. This is important

for the continued viability of our democratic system of governance.

18 Tyler, supra note 15, at 824, 827-829.



