RACE, PUBLIC HEALTH, AND THE EPIDEMIC OF INCARCERATION
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The devastating impacts of the COVID-19 pandemic on people incarcerated in the United
States! have generated urgent calls to action to address carceral policies as a community health
crisis.? To mitigate COVID-19 health risks posed by penal institutions,® legal scholars and
advocates have sought legal interventions including early release of certain individuals,* reform of
sentencing laws,® and judicially enforced safety measures inside carceral facilities.® In line with a
broader antiracist health equity movement,” this discourse and action recognizes racism and white
supremacy as a root cause of mass incarceration and a driver of racialized COVID-19 health
disparities.® Awareness that mass incarceration constitutes a racialized, health-harming system that
necessitates new legal responses is an important step toward promoting health equity. However, a
singular focus on legal interventions aimed at addressing COVID-19 characterizes the problem

too narrowly.
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In this moment of heightened attention on the need for race-conscious and health-
promoting carceral reforms, this Essay aims to broaden the conception of COVID-19 and
incarceration as a public health threat® by urging more expansive public health law interventions
that recognize that the entire mass incarceration system (pathways to confinement, confinement
itself, and post-release consequences) constitutes a racial health crisis. To mitigate the
compounding negative health effects of mass incarceration, we argue that public health-centered
reforms, bolstered by the momentum of the current juncture, must look upstream from confinement
in addition to meeting the on-the-ground needs of those in jails and prisons across the country. As
a first step in advancing this more inclusive vision of racial health equity, this Essay identifies four
legal pipelines that simultaneously worsen individual and population health outcomes and drive
Black, Indigenous and people of color (BIPOC) people into the carceral system. In drawing out
connections between these pathways, health, and the system of mass incarceration, we seek to
elevate the importance of more robust health law and public health law interventions within the
larger carceral reform movement.

For decades, health and public health fields have recognized how mass incarceration drives
poor health outcomes!® and how the overincarceration of BIPOC people contributes to the

persistence of racial health disparities.'* Not only do incarcerated people disproportionately suffer
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from poor health outcomes, including infectious diseases'? and chronic health conditions,'® but
they also experience serious mental health problems,'# substance use problems,*® and increased
suicide risk.'® Confinement itself is also becoming increasingly deadly; even before COVID-19,
death rates in prisons had risen dramatically since the early 2000s.'” And the health harms of this
system extend beyond the individuals incarcerated in correctional facilities as incarceration has
been shown to diminish the physical*® and mental*® health of children?® and families, and to drive
poor community-level health outcomes.?* When one examines population health through the lens
of race and gender, BIPOC communities experience the highest rates of harm as a result of mass

incarceration.??
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The health consequences that persist post-confinement and impose long-lasting damaging
are also well-established.?® Research and activism have called attention to how harsh conditions
of confinement in jails, prisons, and juvenile detention facilities contribute to these poor health
outcomes. Among other factors, overcrowding,? lack of access to health care,?® unhealthy diets,?
violence,?” and solitary confinement?® threaten the health status of incarcerated individuals with
BIPOC individuals most deeply affected. Post-confinement, formerly incarcerated individuals not
only face health-harming conditions (e.g., unemployment,? housing instability, recidivism3!)
and barriers to health insurance and health care;®? they also face direct health and mental effects
(e.g., depression, post-traumatic stress disorder and premature death).3® Like the amplified impact
of COVID-19 on BIPOC individuals in confinement, the health disparities post-confinement

reflect the cumulative impacts of racism.3*
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However, it is clear that the racialized, health-harming effects of mass incarceration begin
before individuals even reach confinement. Upstream channels such as poverty,® housing
instability,®® the school-to-prison pipeline,®” and aggressive policing practices® all elevate the risk
of carceral involvement. In addition to fueling criminal legal system involvement, each of these
social-structural systems,* or social determinants of health (SDH),*° shape health outcomes and
drive health disparities. In the case of poverty, low-income people face greater barriers to accessing
primary and specialty medical care and health insurance.** Socioeconomic disparities also
correlate with experiences of chronic stressors, which create a higher allostatic load and
diminished health.#> And, the health consequences of the pandemic have not affected all
communities equally, with low-income communities experiencing some of the highest infection
and mortality rates. Houselessness and other forms of housing instability are also connected to

poor health outcomes, including risk of chronic stress and mental illness,*® infectious diseases,*
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violence,* substance abuse,*® and death.*” Low educational attainment is likewise a strong
predictor of a host of negative health outcomes at the individual and community levels,*® and
exposure to punitive school discipline poses physical and mental health risks for youth.*® Finally,
policing is a critical yet underexamined SDH.%° The health consequences of policing for BIPOC
communities are both acute (immediate physical harm, violence, and death)®* and long-term
(psychological stress, mental health disorders, and immunosuppression).>?

Research®® and policy advocacy® have increasingly elevated how racism, social control,

bias, and privilege uniquely influence SDH. In the case of poverty, the relationship between
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economic status and negative health status is even more pronounced in BIPOC communities across
multiple categories, including mental illness, chronic disease, and life expectancy.®® Not only do
Black Americans continue to have lower incomes and shorter lifespans than white Americans, but
chronic hardship caused by centuries of exploitation and segregation, alongside the direct toxic
effects of discrimination on mental and physical health, plays a central role in racial health
disparities.%® Like poverty, racial disparities in education also exist with BIPOC students
graduating from high school at lower rates than their white peers.>” And BIPOC students are the
most likely to enter into the school-to-prison pipeline.5® Racial health disparities in police violence
are also clear. A national sample of Black adults showed that each additional police killing of an
unarmed Black American in the same state results in increased poor mental health days.>° Studies
also show that BIPOC are at a greater risk of exposure to police violence than their white
counterparts.5°

In short, as social determinants of poor health with amplified racialized impacts, these four
pathways into the carceral system threaten the wellbeing of vulnerable individuals and
communities, even in the absence of incarceration. Once confined, a dose effect amplifies these
preexisting health inequities and layers on new ones, placing BIPOC people and communities in a
perpetual cycle of health injustice. Consider, for example, that for people with preexisting mental

health conditions—of which the four pipeline systems are strong predictors—the negative health
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threats of solitary confinement (e.g., depression, cognitive disturbances, anxiety, psychosis, self-
harm, and suicide risk) can be particularly acute.®* Not only are people with serious mental
illnesses more likely to be placed in solitary confinement, but they are especially susceptible to the
effects of extreme isolation and harsh conditions, which can aggravate preexisting mental health
problems.®? And for people with substance use problems, which are likewise tied to the SDH, lack
of appropriate addiction treatment in jails and prisons can be deadly, as it heightens the risk of
serious withdrawal symptoms and overdose upon release.%?

A public health-minded approach to carceral policy that fails to look upstream misses a
critical opportunity to address this deleterious confluence of risk factors and to mitigate, as
opposed to exacerbate, racial health disparities. Across poverty, housing instability, the school-to-
prison pipeline, and policing, law uniquely mediates health inequities by tying these four social-
structural pathways to incarceration. As public health law scholars have argued in other contexts,
law has the power to shape SDH and to embed structural discrimination in health-impacting
systems.5 As forces with both the capacity to harm health when designed and applied inequitably
as well as the potential to support health and powerfully remediate health disparities,® law and

policy function as “legal determinants” directly influencing health outcomes and health equity.®®
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Across poverty, housing instability, the school-to-prison pipeline, and policing, the laws and
policies that establish these SDH as pipelines to confinement constitute legal determinants of
health as well as drivers of mass incarceration. The following examples of poverty, housing
instability, the school-to-prison pipeline, and policing, demonstrate this dual function. The laws
and policies that establish each of these SDH as drivers of mass incarceration are concurrently
legal determinants of health.

For people experiencing economic instability, there is little dispute that laws criminalizing
poverty serve as a pipeline to incarceration®” with disproportionate harms for BIPOC.% Legal
scholars and advocates have identified how laws authorizing fees,®® fines,”® surcharges, and
penalties” in the criminal legal system serve as a pathway to deepened system involvement leading
many into jails and prisons,’? with disparate and racialized outcomes.”® Laws supporting the money
bail system also criminalize poverty when those unable to post bail face pretrial detention.” And

since BIPOC communities disproportionately face extractive fines, fees,’® and high bail amounts,’®
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these laws further operationalize patterns of systemic oppression. Analogously, laws criminalizing
houselessness establish a pathway to incarceration. Anti-houseless laws ban life-sustaining
behavior, such as sleeping in public,”” begging in public,” loitering,” sitting or lying down in
public,® and sleeping in vehicles.®! The racialized costs of such criminalization are clear—Black
people comprise 40% of all people who are unhoused yet only 13% of the total population.®?
Research shows disparities exist, with more frequent police searches of and issuance of citations
to unhoused BIPOC individuals as compared to unhoused white people.®® In conjunction with
police surveillance and anti-poverty measures, these laws create a cycle between houselessness
and incarceration that accelerates poor health.84

In education, laws operate at federal, state, and local levels to form a punitive system®
with long-standing racial and gender disparities.®® Disciplinary laws unnecessarily criminalize

youth behavior, increasing the risks of suspension, expulsion, pushout, arrest, referral to the
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juvenile justice system, and ultimately entry into the school-to-prison pipeline.®” Finally, as
discussed, the laws and policies that allow for systematic and racialized outcomes in policing and
police violence in BIPOC communities simultaneously compound existing health harms and serve
as a central mechanism of the mass incarceration crisis. For example, federal and state grant
programs have continuously funded expansion of police forces and enabled and incentivized
increased law enforcement activity.®® Evidence consistently shows that the resulting increased
police surveillance and law enforcement activity produced by these laws and policies
disproportionately impact BIPOC communities,®® who experience disparate policing practices
including stops, searches, and arrests.*° State support for policing BIPOC communities likewise
normalizes police violence and legitimizes the surveillance and overincarceration of vulnerable
communities. While policing itself operates as an independent SDH, it is important to identify
over-policing of BIPOC communities as a fundamental driver of disparities and mass incarceration

across the other three pipelines. Policing practices exacerbate the criminalization of poverty,

87 See, e.g., MONIQUE W. MORRIS, PUSHOUT: THE CRIMINALIZATION OF BLACK GIRLS IN SCHOOLS, 1, 34 (2016);
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School Police, 62 CRIME & DELINQ. 446, 461 (2016); DANIEL J. LOSEN AND PAUL MARTINEZ, LOST OPPORTUNITIES:
How DISPARATE ScHooOL DISCIPLINE CONTINUES TO DRIVE DIFFERENCES IN THE OPPORTUNITY TO LEARN, 8-20
(2020); U.S. GoV’T ACCOUNTABILITY OFF., K-12 EDUCATION: DISCIPLINE DISPARITIES FOR BLACK STUDENTS, BOYS,
AND STUDENTS WITH DISABILITIES 1, 7, 20 (2018).
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Lauren-Brooke Eisen et al., Reforming Funding to Reduce Mass Incarceration, BRENNAN CENTER FOR JUSTICE (Nov.
22, 2013) https://www.brennancenter.org/our-work/research-reports/reforming-funding-reduce-mass-incarceration;
Robynn Cox & Jamein P. Cunningham, Financing the War on Drugs: The Impact of Law Enforcement Grants on
Racial Disparities in Drug Arrests,40 J. POL’Y ANALYSIS & MGMT. 191 (2021); Jeffrey Fagan & Garth Davies, Street
Stops and Broken Windows: Terry, Race, and Disorder in New York City, 28 FORDHAM URB. L.J. 457 (2000). The
laws supporting punitive fines and fees that criminalize poverty discussed infra also incentivize over-policing by tying
revenue generation to arrests and convictions. NEUSTETERET AL., supra note 38.

8 See, e.g., Cox & Cunningham, supra note 88; Fagan & Davies, supra note 88.
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NATURE HUM. BEH. 736 (2020); THE SENTENCING PROJECT, REPORT TO THE UNITED NATIONS ON RACIAL DISPARITIES
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and local law enforcement activity has been shown to increase arrest rates overall, arrest rates have risen
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STATES (2009).
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housing instability, and school discipline, strengthening the linkages between and across SDH and
system involvement. Consider the following examples: an individual experiencing poverty faces
a heightened risk of being fined for a minor infraction in a jurisdiction where police routinely
penalize disorder. And a student at a school that deploys police is more likely to be arrested and
criminally penalized for ordinary youth behavior.

The types of laws and policies discussed above are widely considered harmful because they
fuel incarceration of vulnerable communities, threaten basic human and civil rights, and deepen
structural inequality; however, this Essay goes one step further by identifying that, in so doing,
these laws and policies also operate as drivers of health inequities. If it is now widely accepted that
carceral policies are driving a community health crisis, then this logically extends to the upstream
laws and policies that establish SDH as pipelines to mass incarceration. This must be the next site
of reform for health law and public health advocates.

Conclusion

COVID-19 is one of the greatest health crisis of our time. While increased attention on the
adverse individual and population-level effects of the pandemic for incarcerated people has
motivated reforms and stimulated scholarly attention on carceral policies as health policies this is
only a first step. In this moment of heightened public consciousness around racism and health
across all our public systems, this Essay highlights the need for broader, health-justice-centered®*
approaches to mass incarceration along the entire continuum. As new legal reforms emerge in this
moment, we challenge the public health law community to work alongside racial justice, economic

justice, and criminal justice advocates to expand the vision of health equity. The prevalence,

% Emily A. Benfer, Health Justice: A Framework (and Call to Action) for the Elimination of Health Inequity and
Social Injustice, 65 AM. U. L. REV. 275 (2015).
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impacts, and inequities of mass incarceration are clear, and the only question is what will we do

next?
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