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[. INTRODUCTION

In the current geo-political climate, trade has become an issue of contention. There is much
debate regarding trade policy and how it relates to international diplomacy. Many trade
practitioners have an interest in exposing themselves to comparative trade policy, specifically
regarding how legal systems and legal backgrounds can affect trade negotiations, as this will
enable them to better predict the reactions of foreign governments to different stimuli.

After exploring disparities in the trade policies of the U.S. and the European Union (EU),
as well as the differences in each institutional structure and legal cultures, this Article will conclude
that as unifiers of their constituent states, the U.S. and the EU reflect similar market protectionist
trade policies as a result of their status as powerful market conglomerates. However, because the
U.S. is a more permanent union, the U.S. federal government is less likely to feel pressured to
cater to the requests of each individual state. Whereas the EU, because it faces the possibility of
members withdrawing, is more likely to implement greater protectionism to encourage member
retention.

II. MARKET PROTECTIONISM
a. Market Protectionism Defined
According to one standard dictionary definition, market protectionism is “the protection of

domestic businesses and industries against foreign competition by imposing high tariffs and
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restricting imports.”" It requires the union of 1) an anti-competitive trade measure with 2) a self-
preservative motive. The anti-competitive measure is almost always either an imposition of high
duties on imported goods or the imposition of quotas to limit the number of imports. The motive
for these measures is usually a government’s desire to protect its own products, thus “improving
the competitive position of local economic actors, just because they are local, vis-a-vis their
foreign competitors.”

Every country has a unique approach to market protectionism, but protectionist measures
usually consist of tariffs or non-tariff barriers. A tariff is “A duty imposed on imported or exported
goods under such a schedule or system.” A non-tariff barrier is “an official policy, other than a
tariff, that restricts international trade” such as by limiting imports or exports.* Non-tariff barriers
include the above-mentioned import quotas, anti-dumping regulations (duties imposed on imports
of such a quantity that they threaten the stability of the domestic market), countervailing duties
(duties imposed on goods that have been subsidized by foreign governments such that they
undercut local prices), health and safety regulations, export subsidies, and other import
restrictions.’ The effect of each of these measures is to give domestic products a comparative
advantage in the domestic market.

b. Factors Leading to Implementation of Market Protectionist Practices

Protectionist policies are intended by their nature to encourage domestic production by
discouraging foreign imports. Factors leading to this policy include: 1) the infant industry

argument (where a government seeks to provide temporary protection to emerging industries so
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that they can adapt, and strengthen their internationally competitive position),® 2) spillover effects-
laws that shift costs in order to favor a government’s own citizens and disproportionately affect
external interests,” 3) national security concerns,® 4) the unequal exchange perspective (the view
that relationships between advanced and underdeveloped economies reflect mercantilist and
capitalist expansion),’ and 5) situations in which fair trade and state interests diverge from global
income maximization.'”

¢. Competing Policies

Nonmarket protectionism, the opposite of market protectionism, is the policy of free trade
with low tariff barriers. The theory behind this policy is that trade liberalization through fewer
protectionist practices will result in the greatest amount of wealth-generation, because open
markets allow producers to niche their production and therefore achieve the greatest amount of
comparative advantage over their competitors.

Federated entities, whether they are a weak or strong, always have some interest in
preserving their internal industry from international competition, even if it is legitimate
competition.!' However, to the extent that any policy measure is protective of domestic industry,
it is also restrictive of trade in general. Restriction of trade generally leads to a decrease in overall

wealth, though there is an argument that it also can lead to unemployment from collapse of
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noncompetitive industries. Therefore, policymakers are faced with a decision: to prioritize
maximization of wealth or to preserve culture, jobs, and interests of voting constituents.
III.  BACKGROUND ON U.S. AND EU SYSTEMS
a. U.S. and EU Legal Structure

Comparative trade policy requires an examination of the respective legal systems in order
to determine how these structural differences can affect views on and approaches to international
trade regulation.

i. U.S. and EU General Legal Systems

Both the U.S. and the EU look to common law (though common law has little influence in
the EU and will have less if the UK leaves), statutory law, and treaties as sources of international
trade law. The following is a consideration of the U.S. and EU systems in more detail, and the
legal influences on their institutional structures relating to trade policy.

The U.S. Commerce Clause is the relevant U.S. Constitutional provision allocating power
to regulate interstate commerce exclusively to the federal government and specifically to the
legislative branch.!? Congress has exercised this power by legislating acts such as the Reciprocal
Tariff Act,'3 the Trade Agreements Extension Act (1948),!4 the Trade Agreements Extension Act
(1958),'5 and the Trade Expansion Act (1962).'® Congress has delegated some of its commerce
power to the executive because the executive has a cabinet that can more effectively research and
prepare trade-related issues for international negotiation. According to one scholar, “over the past

few decades, Congress has continued to enact various provisions governing the negotiation and
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implementation of trade agreements... but has not delegated to the President a general authority to
modify tariff rates” outside limited situations.'”

On the other hand, while the EU was designed to mirror the U.S. as the world’s most
successful federal republic, there are certain key differences. Like the U.S. Congress, the European
Commission controls legislative initiatives and has important executive powers regarding
international trade policies.'® The relevant provisions allocating this inter-state power to the
European Council is Art. 291 of the Treaty of the Formation of the European Union, which was
first implemented in 1957.' In considering trade policy issues, the EU governing bodies must
maintain a “balance in the process of negotiating and concluding international agreements.”?° The
EU does this by having certain bodies, namely the European Council and Council of Ministers,
which function to represent the interests of the Member States individually, and another body, the
European Commission, which functions to represent the supranational interests of the Union as a
whole.

The EU was formed in the 1950s by the Treaties of Rome. These treaties were intended to
remove trade barriers among member states and guide creation of a common market. Reflecting
the success of the European Union administration, per capita GDP has increased in the entire
Eurozone since formation of the European Community in 1951, but experienced exponential

growth after the formation of the EU proper in 1993.2! The EU is a cooperative system in which
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member countries agree to surrender a degree of sovereignty in exchange for economic and
political integration.?? It allows for the pooling of resources and for collective decision-making on
issues such as agriculture, consumer affairs, culture, environment, energy, transportation, and
trade. The EU was not meant to replace individual existing states; in fact, member countries
maintain a significant amount of sovereignty.

However, the UK has been a persistent objector to several EU policies in order to retain
more national sovereignty. For example, the UK did not sign the Schengen Agreement on visa-
free travel, and it kept the British pound instead of switching the Euro.?? The trade ramifications
of the UK’s exit from the EU will depend on whether negotiators agree to a soft Brexit
(maintaining free movements of goods) or a hard Brexit (imposition of tariffs on both sides). The
EU has some incentive to try for a hard Brexit in order to maintain its legitimacy by making an
example out of the UK, but additional tariffs are likely to have a negative effect on both
economies.?*

ii. Role of Treaties

One major decision-making function of federations is implementing external policies such
as treaties. With respect to treaties, countries can be monist, where treaties are “automatically
incorporated into domestic law,”?® dualist, where treaties are “ineffective unless domestic law is
adapted to incorporate or conform to international law,?¢ or some combination of the two. Trade

treaties play an important role in both the U.S. and EU systems. The power to make and/or
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implement treaties is a significant portion of trade policy power because the amount of U.S. gross
domestic product that has ties to international trade has grown in recent years.

The U.S. is a mixed system in that it directly implements self-executing treaties but requires
Congressional implementation of non-self-executing treaties. In the U.S., the Constitution
provides that the president "shall have Power, by and with the Advice and Consent of the Senate,
to make Treaties, provided two-thirds of the Senators present concur."?” In the U.S. treaty system,
most scholars agree that “because the President has the power not to ratify a treaty even after the
Senate's consent has been given, the President must have the parallel authority to withdraw that
ratification regardless of the Senate's position.””® As an example, President Trump has chosen to
unilaterally withdraw from the Trans-Pacific Partnership in early 2017 without the approval of the
Senate and this decision has been given legal effect.?’

In the EU, for a treaty to be implemented, the European Council must issue a mandate
calling for entry and then the European Commission is “responsible for negotiating international
agreements.” The agreements are then submitted to the Council, so that all national interests are
represented when the proposed treaties are vetted.*' In sum, there is no unilateral power of an
executive branch to enter a treaty without assent of all of the member states in the EU.

iii. U.S. and EU Voting Rules
A second major decision-making function of federations is voting on internal policies

(domestic legislation). For domestic legislation to be implemented in the U.S., it must pass a
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majority vote in both houses of Congress. However, in the EU system, decisions of the Council of
the European Union to enter a treaty generally require a supermajority vote. The Lisbon Treaty
states that “qualified majority voting,” which can require either 55% of member states,
representing 65% of the EU population or 72% of member states and EU population, is to be the
default requirement for the Council.>> However, the EU Treaty's flexibility clause, Article 308,
permits the EU to act (subject to a unanimous vote of the Council) to achieve a EU objective where
the Treaties have not provided the necessary powers.>

The effect of the EU supermajority requirement is that the Council as a whole is
incentivized to satisfy all member states, far more so than in the U.S. where the administration can
focus more on the aggregate good than on appeasement of individual states. In contrast to the EU
system, U.S. state governments qua state governments do not have representation in Congress.
Rather, their citizens elect individual representatives (i.e., the Senate and House of
Representatives). This indirect representation acts as a level of state removal from direct influence
on trade policy. For these reasons, the U.S. can afford to implement trade-liberalizing policies that
may not be universally popular, while the EU is constrained to the individual interests of its state
governments.

iv. U.S. and EU Exit Rules
The U.S. Supreme Court ruled in Texas v. White’ that the U.S. is an “indestructible

9935

union””> and that the Constitution did not permit states to unilaterally secede from the United

States, and that the ordinances of secession adopted before the Civil War were "absolutely null."3¢
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The Civil War was evidence that the U.S. does not tolerate secession and will use force to preserve
the union. It would be very difficult for a member state to leave the U.S., and it has not been
possible thus far in history.

By contrast, the EU has explicit exit rules laid out in Art. 50 of the Treaty of Lisbon.>’ This
treaty both made the EU’s central institutions more powerful and gave members an official
mechanism to leave.3® Therefore, it is legal for a member of the EU to leave without being in any
kind of substantive violation. In fact, the UK decided to exercise this right when in 2016 UK voters
voted to leave the EU in a movement termed “BREXIT.”°

The effect of having an exit right is that member states may be tempted by the possibility
of making a better trade deal on their own rather than as an aggregate. This is in contrast to the
absence of an exit provision in the U.S., which undermines any possibility of a better individual
deal. Therefore, the EU exit rules tend to champion protectionism over free trade because
individual EU member states that want to pursue protectionist policies can pressure the EU to
adopt them by the threat of withdrawal from the EU. Meanwhile the U.S. exit rules (or lack thereof)
allow for a more liberalized approach to trade without fear of factious division.

b. U.S. and EU Historical Trade Practices
i.  Historical Trade Policies

At the formation of the U.S., the second statute enacted by the first Congress was the Tariff

Act of 1789, which imposed 8.5% tariffs on all imports.*® This was to provide funding for the

newly formed government. The next notable change occurred in 1930 with the passage of the
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Smoot-Hawley Tariff Act of 1930, deemed the “zenith of U.S. protectionism.”*! Four years later
Congress passed the Reciprocal Trade Agreements Act that “resulted in negotiated tariff
reductions and continuing trade liberalization throughout the postwar period.”*? This general trend
toward trade liberalization has continued until the most recent presidential administration.

Conversely, the EU Constitutional Treaty (2004) provides protection against liberalization
when national interests are at stake. ** This is because unanimous voting is necessary to pass a
trade resolution, meaning that any one individual state has a blocking right that can be used to
prevent legislation liberalizing trade. Many European countries have a strong interest in preventing
liberalization in trade on a product of cultural importance, so that they can protect their domestic
industry. For instance, France, a major player in the EU has fought to keep its veto rights on trade
in cultural goods.** This allowance for protection of national interests in the EU Constitutional
Treaty is an important obstacle to trade liberalization because many goods can be considered “of
national interest.”* However, according to one commentator, the UK “tried to neutralize what [it]
saw as the potential negative effects of the EU on [its] own position by refusing to adopt the euro,
but still joined the European Economic Cooperation free trade area.”®

ii.  Historical Outcomes

The effect of the Smoot Hawley Act was to worsen the economic situation of the U.S. and

its trading partners and to “deepen the Great Depression by reducing the buying power of

consumers, whose income was previously reduced by already-existing depressed economic
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conditions.”’ The collective consequence of the multilateral tariff increases was to cripple demand
for goods from any country.*

The effect of the EU system regarding trade policy is, according to one observer,
“dissatisfaction with the lack of information on trade policy provided. .. by the [European]
Commission.”*® Given this lack of adequate transparency, EU Member States do not fully trust the
supranational European Commission to defend their national interests in all areas of trade policy.
As a result of this diminished trust, member states wish to retain their right to participate in and
veto international trade negotiations.’® For this reason, the EU has historically been far more
protective of products such as wine, cheese, etc. because they are items that are of cultural and
historical importance to their original European source.”!

IV. CURRENT U.S. AND EU TRADE PROTECTIONISM
a. Comparative Tariffs and NTBs

The United States Trade Representative (USTR) has stated that its office has a goal of
“opening markets throughout the world to create new opportunities and higher living standards for
families, farmers, manufacturers, workers, consumers, and businesses.” 3 Similarly, the EU has

b

created a “Market Access Strategy” in an attempt to create the “best possible conditions for
European firms to export around the world” and to “make sure international trade rules are

enforced.”? While this is an excellent idea in theory, it is unlikely that many truly liberalizing

policies will make it into EU legislation because the structure of the EU leaves the legislative
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implementation of this liberalizing theory dependent upon the consensus of every EU member
state.
b. Comparative Implementation of Protectionist Measures

Given their different structures, the U.S. and the EU implement tariffs and NTBs
differently. In particular, the United States Trade Representative (USTR) was established within
the Executive Office of the President and has “primary responsibility for developing, and for
coordinating the implementation of United States international trade policy . . . and shall be the
chief representative of the United States for . . . international trade negotiations.”* The USTR is
a large, well-funded, and functional branch of the executive and it has a high success rate of
implementing US trade liberalizing measures.’> However, in recent years, its implementation of
trade liberalizing policy has been interrupted by President Trump’s use of unilateral 232 tariffs
purporting to protect U.S. national security and 301 tariffs to combat China’s unjustifiable and
discriminatory trade practices—especially regarding appropriation of U.S. intellectual property.

The European Council (EC) is responsible for enforcement of all EU trade Agreements.*¢
Given the Market Access Policy adopted by the EU, the EC attempts to address current barriers to
trade (tariffs, non-tariff-barriers, etc.) through trade agreements. The Council reports that it has
been successful in liberalizing trade by addressing twenty-three barriers to trade in 2015, twenty
in 2016, a record forty-five barriers addressed in 2017 and 35 removed barriers in 2018.°’

Considering both its claims and its protectionist regulation regarding cultural goods, the EU has

54 19 U.S.C. § 2171(c)(1), (1974)
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removed barriers imposed by other countries, but has retained barriers imposed by the EU on its
trading partners.>®
V. CONCLUSION

Arguably, the U.S. system is better for trade in general because it is less subject to factious
constituents pressuring for protection of their industries. While the U.S. system does have some
weakness in that the U.S. President can unilaterally withdraw from trade treaties, and may impose
tariffs for ambiguously defined reasons, there are better safeguards in the U.S. against
protectionism, which lessens possibility of the U.S. engaging in blatant protectionism.

Under the European Union, according to one scholar, the European Council is “shrouded
in politics” and as a result can engage in protectionism without the knowledge or consent of the
member states.> To make matters worse, the influence of the European Union as a unified
economic force is thought to be waning due to its inability to speak with one voice.®® According
to another scholar, “it is in [the member states’] national interest to give up their national
sovereignty to the European level in order to have a stronger negotiating position, provided that
the EU common position defends that national interest.! However, this would only be legally
possible by amending the EU Treaties. Therefore, the absence of exposure and accountability
allows the European Council to engage in unchecked protectionism, often at the expense of free

trade far more than the transparent activities of the U.S. Congress.
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