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Obstacles at all levels of government are currently hindering the construction of large-
scale wind projects in Nebraska. As the state continues to rely on coal for a majority of its 
power, these impediments are increasing ratepayers' bills and are allowing for the continued 
release of CO2 into the atmosphere. To encourage greater wind power adoption, this paper 
reviews the process and requirements of connecting wind turbines to Nebraska's power grid at 
the local, state, regional, and federal levels before recommending changes at each.  

To promote wind power across Nebraska, this paper specifically advances three 
recommendations. To facilitate wind power development at the local and state levels, Nebraska’s 
Legislature can pass a significant wind energy bill addressing two main concerns. This bill 
should create a Clean Energy Standard setting a quota for increased wind power across the 
state and explicitly prohibit cities and counties from setting zoning, permitting, and 
decommissioning regulations for wind turbines while establishing statewide requirements. At the 
regional level, the Southwest Power Pool should continue to adopt reforms and invest resources 
into its interconnection study process to expedite the approval of Nebraska’s wind power 
projects into the regional grid. Finally, at the federal level, Congress can directly fund new wind 
projects in Nebraska through grants and approve funding for upgrading and constructing new 
transmission lines to help cover most of the interconnection costs wind developers currently pay. 

As energy use and energy bills increase, it is crucial that Nebraska rapidly shift to wind 
generation as a more economical, environmentally friendly power source. This development will 
increase rental income for landowners, bring jobs and economic development to rural 
communities, and offer cheaper, cleaner energy to consumers. Only through a combination of 
local, state, regional, and federal actions can Nebraska reach such an outcome. 
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INTRODUCTION 

 

Nebraska is ranked the fourth-best state for potential wind power generation yet ranks 

15th in wind production.1 While this puts the state in a position to pursue an aggressive transition 

to wind energy, instead, development is slow-moving.2 A majority of Nebraska's power 

generation still comes from coal. In 2021 coal plants generated 51% of the state's energy, while 

renewable sources only produced 25%.3  

Looking at the significant issues stalling the adoption of more wind power in Nebraska, 

the central focus of this paper is to advance three recommendations.4 First, the Nebraska 

Legislature can pass stronger laws supporting wind power development. These laws should 

require wind power to make up a more significant percentage of the state's energy generation and 

set statewide standards to address the nonuniformity of county and municipal regulations. 

Second, at the regional level, it is recommended that the Southwest Power Pool continue to 

revise and invest resources into its power generation approval process to remove the backlog of 

applications stalling proposed wind energy projects in Nebraska. Finally, at the federal level, 

Congress should allocate grant funding to Nebraska to build wind turbines and new and 

upgraded transmission lines. Together, these measures can promote wind energy across the state. 

 

I. STATE & LOCAL CONCERNS 

 

The absence of statewide objectives for wind power and inconsistent local regulations are 

affecting the viability of transitioning Nebraska's power generation. To address these problems, 
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the Nebraska Legislature can pass laws requiring more wind power generation and prohibiting 

counties and municipalities from setting zoning, permitting, and decommissioning requirements. 

 

A. Nebraska's Power Structure 

 

Nebraska is the only state where electricity is managed entirely by consumer-owned 

public power entities.5 In total, there are 161 entities holding exclusive rights to supply electric 

service to customers across the state.6 There are benefits and drawbacks to this public structure. 

Without state laws setting renewable energy quotas, each public power entity maintains 

discretion over how it supplies power to its customers, which may contribute to less wind energy 

adoption.7 In contrast, public management allows for the adoption of new power projects without 

the interference of private business interests and profitability concerns.8 

Nebraska's statutes governing public power entities are negatively impacting the adoption 

of wind power. Neb. Rev. Stat. § 70–1101 states: "The policy of the state is to provide for 

dependable electric service at the lowest practical cost."9 This law requires public power entities 

to consider not only if a new project is economical but also if it is dependable.10 Based on these 

criteria, Nebraska's access to cheap coal has made adopting wind energy unnecessary. While 

wind power is now more cost-effective than coal,11 this strict statutory language still means 

public utilities cannot transition to wind energy without thoroughly studying each new project. 

Low-cost planning is only one concern, as public power officials must also consider 

energy predictability and long-duration storage.12 Wind energy is not dispatchable. Nebraska’s 

utility providers cannot make more wind when more power is needed. Instead, providers may 

choose to store the energy generated from wind turbines or rely on other power sources during 
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periods of low wind.13 Faced with these choices, Nebraska's public power officials have 

continued using coal.14 However, this reliability mandate could make wind power appealing 

because coal has its own potential for shortages. For example, Nebraska could face a coal 

shortage if there were transportation disruptions from a rail worker strike.15 Consequently, the 

current law adds additional considerations for officials approving new wind turbines in the state.  

Suppose a public power entity does decide to build a wind turbine. It can fund, develop, 

and manage the project independently or negotiate with private investors through a competitive 

bidding process to establish private turbines within its jurisdiction. Across Nebraska, private 

party development has become more prevalent because of federal tax credit incentives, which 

public power entities cannot take advantage of.16 While private wind turbines are becoming more 

common, these private arrangements have drawbacks. For instance, if a private wind company 

decides to contract with a public power entity, it must construct wind turbines in compliance 

with the entity’s rules and regulations.17 The private-public partnership can also increase utility 

costs for ratepayers as private parties sell their generated power at higher prices to profit from 

their investment. 

The Nebraska Power Review Board is one additional hurdle for renewable investment. 

The Board is a state agency that regulates all of Nebraska's 161 public power entities and gives 

final approval for constructing electric generation facilities, including wind turbines.18 While the 

Board can only deny new power generators for improperly filed paperwork, the agency does add 

another layer of administrative procedure for new wind projects.19 

 

B. Political Influence 
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Politics can impact the adoption of wind energy in Nebraska because elected officials 

oversee each of Nebraska's power entities. Officials running for election may feel compelled to 

object to wind projects to avoid community backlash.20 Wind turbine developers typically build 

near existing transmission lines to avoid high costs, but this often places wind farms near 

populated areas, leading to community opposition.21 This opposition can result in fewer votes for 

candidates who support wind energy. Furthermore, as more wind projects are developed, 

organizations become more familiar with how to organize against them.22 Although wind 

projects can provide benefits such as job creation and land rental income, concerns about sound, 

blinking aviation obstruction lights at the top of towers, or a perceived lack of importance in 

transitioning away from coal can also harm their prospects.23  

Just as local elections can hinder wind farms, the opposite may also be true. With near-

total autonomy over the direction of their public power entities, officials aware of strong local 

support for wind energy may approve new wind projects disregarding the political influence of 

the State Legislature or national political parties.24 Although elections and community support do 

not clearly influence wind energy development in one particular way, the politics of energy in 

Nebraska is another issue to consider. 

 

C. Local Zoning 

 

Zoning is another concern for wind developers in Nebraska. Once a relevant public 

power entity and the Nebraska Power Review Board approve a wind project, it still must meet 

local zoning requirements in the county and municipality where it will be built. These local 

zoning requirements can obstruct the adoption of wind power.25  
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Every county and municipality in Nebraska has the authority to create a planning 

commission and adopt a Zoning Resolution with the force and effect of law.26 Although state law 

encourages counties and municipalities to include considerations for wind energy use and protect 

access to wind energy in their zoning regulations, these resolutions are often restrictive.27 

Regulations can set unique height, location, noise, setback, and even color requirements for wind 

turbines. This “crazy-quilt” of local regulations lacks coherence and consistency, which creates 

difficulties for wind developers who must be aware of the particular rules in each county and 

municipality where they plan to build.28 

Another issue is that many smaller counties and municipalities have not adopted zoning 

regulations.29 Because counties and municipalities can only adopt zoning regulations after 

adopting a comprehensive development plan, which a separately established planning 

commission must create, many counties and municipalities have not completed this process.30 

Richardson County, for example, with a population of nearly 8,000, has not adopted any 

regulations.31 Overall, because more than two-thirds of Nebraska counties have less than 10,000 

residents, many local jurisdictions either lack zoning regulations or have only adopted general 

regulations not covering wind turbines.32 

One final concern for wind development under current Nebraska law is the ability of 

counties and municipalities to change zoning regulations at a moment's notice. Nebraska's law 

does not set a minimum amount of time under which a nonconforming use may continue to 

operate and, therefore, can make installing wind turbines risky. For example, a smaller county or 

municipality that did not initially have regulations in place may grow hostile to new wind 

projects. Upset residents from these smaller communities may be able to convince their elected 

officials to prohibit all wind turbines in a county's zoning regulations, which would terminate all 
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existing wind projects immediately.33 Such a possibility can make parties nervous about 

developing in the state. 

 

D. State & Local Permitting, Contracting, and Decommissioning 

 

Local permitting, contracting, and decommissioning regulations also hinder wind power 

development across Nebraska. Currently, counties and municipalities can require special use and 

conditional permits to operate wind turbines in their jurisdictions. These permits can add extra 

costs and steps to build wind turbines. For example, Cass County sets a $5,000 fee to obtain a 

conditional use permit for a Large Wind Energy Conversion System.34 Local governments can 

also require permits for repairs and alterations of structures, which can add extra layers of red 

tape for a party trying to repair a wind turbine.35 

At the state level, comprehensive permit requirements for wind turbines also exist. For 

example, the Nebraska Department of Environment and Energy requires a permit for storm water 

discharges from construction sites if wind farm construction disturbs more than one acre of land, 

the Nebraska Department of Aeronautics requires a permit for any structure exceeding 150 feet, 

and the Nebraska Game and Parks Commission requires a permit to avoid placing turbines, 

roads, and other associated infrastructure at locations impacting species protected under the 

Nebraska Nongame and Endangered Species Conservation Act (Nebraska's version of the 

Endangered Species Act). While these types of permits serve valid purposes, preventing potential 

harm to people and the environment, the process to obtain these permits can greatly extend the 

timeline for new wind turbine construction. 
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Counties and municipalities’ contracting and decommissioning requirements can also 

restrict wind energy growth. In 2009, the Nebraska Legislature set statewide requirements for the 

terms of wind agreements.36 Under this new law, wind power developers must contract in 

writing, agree to decommission their project, and provide financial security to guarantee such 

decommissioning.37 These requirements ensure wind projects are adequately negotiated and 

disposed of at the end of their life cycles. However, this law does not prevent counties and 

municipalities from passing additional requirements related to a contract's terms.38 Without any 

restrictions, a county or municipality can require arbitrary contracting terms or set the financial 

security for decommissioning to such a high amount it can make new wind projects cost 

prohibitive.39 

 

E. State Solutions 

 

To address the issues discussed above, Nebraska’s Legislature can actively support wind 

development in several ways. From amending the duties of public power officials, to stopping 

the "crazy-quilt" of local laws, to even appropriating funds to construct wind turbines, there are 

many laws the Legislature can pass to support wind energy. 

The Legislature can address the issues concerning public duties and local politics by 

passing a “Clean Energy Standard.”40 This Standard would require all of Nebraska's public 

power entities to generate a certain percentage of their power from sources with zero carbon 

emissions.41 Under this mandated quota, officials could no longer delay wind projects to study 

the lowest practical energy costs. Rather, officials would be required to generate a percentage of 

energy from zero carbon emission sources.42 As well, elected public power officials could push 
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aside the political ramifications of supporting or opposing wind energy. Even if local voters 

oppose wind power, a clean energy standard will have made the choice for them, and public 

power officials will be required to support wind energy projects. In these ways, a Clean Energy 

Standard would promote wind power development across the state. 

When drafting a Clean Energy Standard, the Legislature should also keep Dormant 

Commerce Clause challenges in mind.43 The Standard’s language could not include a tax on 

coal-based electricity nor set requirements for energy use from sources with zero carbon 

emissions. Both requirements could be considered a regulation of out-of-state commerce.44 

Instead, the Clean Energy Standard should only regulate energy generation in Nebraska. 

For Nebraska to ensure it meets its goals under a Clean Energy Standard, the Legislature 

can also appropriate funds directly to public power entities to build turbines. This decision would 

promote public wind power development over private arrangements and could result in lower 

energy costs.45 The state’s public power entities already have the resources and experienced staff 

to manage public wind projects.46 As well, state funding could allow public entities to develop 

long-term plans and reduce the amount of "energy sprawl" characterized as a poorly planned 

development.47  

High upfront costs may deter the Legislature from appropriating funds for public power. 

However, private wind development can save the Legislature from having to raise taxes to 

generate revenue. Private investment can also eliminate the perceived risks associated with wind 

power. The State does not lose any money if a turbine fails to generate as much power as was 

predicted.48 Nevertheless, while upfront costs for wind projects are significant, public ownership 

could produce lower prices over time. Through public ownership, ratepayers do not pay 

artificially high prices, which private investors can charge to profit from the energy generated. 
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Additionally, with new research demonstrating wind power is cheaper than coal, the Legislature 

should view wind power as a safe investment. Overall, Nebraska's public power structure has 

historically proven cheaper than privatization, but it is up to the Legislature to decide if 

additional public power is worth the investment.49 

Another way the Legislature can play an active role in developing wind power is by 

amending zoning laws. Specifically, the Legislature can prohibit counties and municipalities 

from passing zoning laws for wind turbines and instead set statewide regulations. By removing 

local control over zoning for wind power and creating statewide standards, the Legislature will 

harmonize regulations across Nebraska and reduce the number of regulations developers must be 

aware of. Having a standard for the entire state would also set a baseline, assuring residents of 

smaller counties and municipalities who currently lack zoning regulations that they will have 

some level of protection from wind turbines in their backyards. 

This recommendation would also address concerns about local governments altering 

zoning regulations to designate already constructed wind turbines as non-compliant. With a 

single statewide regulation, developers would no longer need to concern themselves with new 

regulations in every local jurisdiction they have built in. Developers could instead only watch for 

changing state requirements. An alternative solution to this issue could be for the Legislature to 

pass a law requiring compensation for functioning wind turbines that new local zoning 

regulations later prohibit. This measure would help reassure developers that they will be 

compensated if a new local zoning regulation makes their turbines nonconforming.50 

While statewide zoning regulations can address the lack of regulations in smaller counties 

and municipalities, in the largest counties and cities, the Legislature could continue to allow local 

zoning regulations. The Legislature could leave zoning regulation to the locally elected officials 
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in Douglas, Lancaster, and Sarpy County, because over half of Nebraska's population resides in 

these three counties and the municipalities within them.51 This law would create a statewide 

standard and eliminate nonconformity issues for most of Nebraska, while allowing the most 

densely populated areas to self-regulate wind turbines through locally elected officials. This 

exception would not hinder wind development. The Omaha Public Power District, which 

governs both Douglas and Sarpy counties, and the Lincoln Electric System, which regulates 

Lancaster County, have already set decarbonization goals.52 With these goals already in place, 

these populated areas have already prioritized developing wind energy and do not need state 

oversight. While this exception may seem unfair to smaller counties, with counties varying in 

size from Douglas at 586,327 and Blaine at 453 residents, a “one size fits all” law will not 

work.53  

It may be true that giving less populated counties control over their zoning regulations 

can help landowners in those areas feel more comfortable with wind turbines. However, having 

different requirements in all of Nebraska’s 93 counties can make developing wind projects in 

Nebraska complex and burdensome. Therefore, by prohibiting restrictive zoning requirements 

and instead setting statewide standards in all but the largest three counties, the Legislature can 

encourage wind power development across the state. 

The Legislature can also pass laws prohibiting counties and municipalities from setting 

permitting, contracting, and decommissioning regulations for wind energy. Removing these extra 

barriers will help speed up the construction of wind turbines across Nebraska. 

As discussed above, the permitting requirements at the state level are sufficient. To 

streamline the construction process and reduce the administrative steps needed to build wind 

turbines in Nebraska, the Legislature can prohibit counties and municipalities from setting their 
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own permit requirements for wind energy projects. The Legislature could also set up a single 

permit application for wind projects at the state level.54 These changes would reduce delays 

when constructing wind turbines. 

The Legislature can also explicitly prohibit local contracting and decommissioning 

requirements to remove another tool local governments can use to restrict wind development. 

The 2009 law passed by Nebraska’s Legislature sufficiently protects parties involved in wind 

agreements. Not explicitly prohibiting counties and municipalities from imposing additional 

requirements could result in redundancy, increase the likelihood of lawsuits, and discourage 

wind power development. 

These changes by the Legislature could promote wind projects in the state. While 

removing local control and expediting wind energy construction can erode local support for 

clean energy and create community backlash, permitting and contracting requirements at the 

state level are adequately protecting Nebraskans from the potential harm of wind farms. With 93 

counties in Nebraska and countless municipalities, wind energy developers face a wide array of 

siting requirements, and the regulatory burden can worsen if a wind farm crosses multiple 

jurisdictions. Therefore, to foster faster wind energy development, the Legislature should remove 

these extra obstacles. 

Finally, if upfront investment for publicly owned and managed wind power is deemed too 

expensive, Nebraska's Legislature can help attract private wind development in several ways.55 

For one, Nebraska’s Legislature can invest in transmission line upgrades. This investment would 

lower the cost of entry for private developers who often pay for grid upgrades because 

Nebraska’s transmission lines are at capacity. 
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Another option to increase private investment is providing state tax credits. Nebraska 

faces challenges attracting wind power investment because of its public structure but can bring in 

more private development through financial incentives. Legislative Bill 104, passed in 2013, 

permitted wind developers to take advantage of the Nebraska Advantage Act.56 This Act offered 

private investors the opportunity to receive full reimbursement on their sales tax if they invested 

money in new projects and generated employment opportunities within the state.57 However, 

these benefits expired at the end of 2020, and renewable energy generation facilities today must 

pay sales tax and a nameplate capacity tax on top of all other costs.58 By passing a new tax credit 

bill, Nebraska’s Legislature can stimulate growth in its wind energy sector. 

The State Legislature can also make private investment in wind energy more appealing 

by passing laws limiting suits against wind farms under nuisance law. Currently, nuisance 

lawsuits arise because of issues with wind turbines' shadow flicker and noise.59 While wind 

developers should consider these factors during the siting process, giving explicit immunity to 

developers complying with zoning and permitting laws can help reduce the potential for lawsuits 

and bring in more investment.60 

Lastly, current restrictions on foreign investment may have an unintended negative effect 

on wind energy investment. While preferably, Nebraska's public power entities would directly 

own and manage wind farms, another option the Legislature could take to increase private wind 

production would be making an exception to the law prohibiting foreign corporations from 

owning land in the state.61 Such an exception would allow private out-of-state wind companies to 

own the land their turbines are on. While wind companies typically lease property, if a private 

wind company wanted to own the land their wind turbines are placed on, this exception would 
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allow them to do so without having to incorporate in the state. Such an exception would need to 

be carefully drafted, however, to make sure it would not defeat the purpose of the original law. 

 

II. REGIONAL CONCERNS 

 

A. Regional Interconnection 

 

Another significant issue slowing down Nebraska's wind projects is that they cannot 

quickly connect to the regional power grid. Over 95% of Nebraska's grid is part of the Southwest 

Power Pool (SPP), a Regional Transmission Organization connecting nearly 6 million homes 

across 17 states.62 The SPP does not build transmission lines or power generators. Instead, it acts 

as an "air traffic controller" managing the flow of electricity across the region.63 As such, the 

SPP studies new projects and sets prices to connect to its grid. This process, while necessary, can 

delay wind power development. 

Most of Nebraska's public power entities have joined the SPP for its benefits. Nebraska's 

partnered entities can export and import power to and from other areas in the SPP based on 

where the cheapest energy is being generated at any given time.64 This arrangement reduces 

Nebraska ratepayers' costs and helps explain why Nebraska has not seen more wind turbine 

construction. Because Nebraskans can rely on wind energy generated in neighboring states, 

regional interconnection has made local projects less economically attractive.65 

While shared power can lower Nebraskan's electricity bills, membership in the SPP also 

has its costs. Wind developers in Nebraska cannot connect to the regional grid with only state-

level approval. Instead, they must seek approval from the SPP, which runs complex calculations 
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to determine how a new power generator will affect the entire regional grid.66 One can think of 

this connection process from a power generator to a transmission line as building an onramp to 

an existing interstate. SPP's primary concern is to make sure that new power sources do not add 

too much traffic to the interstate, overloading the grid and leading to blackouts. 

Even though the SPP has no incentive to delay these studies, slow turnaround times are 

causing major hiccups for new projects. Historically, the SPP dealt primarily with large coal 

plants and could quickly study these centralized power sources' effects. However, as the number 

of small power generators seeking approval grows, the SPP has struggled to keep up. Because of 

delays, only 20% of wind projects submitted between 2000 and 2017 reached commercial 

operation by the end of 2022.67 Although part of this low rate can be accounted for because 

developers submit multiple applications to find the best location for a new project and end up 

abandoning all but one application, the SPP’s slow approval process is also discouraging new 

development.  

In 2022 the SPP adopted new protocols to address this multiyear backlog.68 When 

seeking approval, the SPP now requires developers to make deposits and demonstrate reasonable 

control over the proposed property.69 While these changes will likely reduce the number of 

applications, if deposit amounts or real estate prices are too high, these changes may be cost-

prohibitive, hindering wind development. The SPP also changed how developers apply during 

"open windows" so that it can simultaneously review all the proposed projects as a single cluster. 

While this process reduces the number of studies the SPP needs to conduct, if a single project 

pulls out of the group, the SPP must redo their analysis and readjust costs.70 From all this, it is 

clear time is necessary to determine if these changes are having a meaningful impact on the 

backlog. 
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Once the cost to "build an onramp" and connect to the regional grid is determined, one 

final barrier developers must overcome is paying for the connection.71 Paying to build a few 

miles of transmission line from a power generator to an existing transmission line would not be 

an issue. The problem is that because portions of the grid are often at capacity, new projects can 

be required to pay for upgrades to large sections of existing lines to connect. This scenario can be 

thought of as paying for an onramp and a major upgrade to an interstate. And these connection 

costs can be exorbitant, often including new breakers, transformers, and voltage control 

equipment hundreds of miles away. For example, the median interconnection cost for projects 

that withdrew their applications grew tenfold between 2002-2009 and 2020-2022.72 Ultimately, 

this cost allocation significantly deters new wind projects. 

 

B. Regional Solutions 

 

The SPP can update its grid through its state partners and the federal government. As 

discussed above, a significant barrier to more renewable power within the SPP is that the 

regional grid is at capacity.73 Local grids within the SPP’s region were constructed to distribute 

electricity from centralized coal power plants, not to handle large amounts of electricity flowing 

in from the margins.74 Adding more wind power today requires upgraded transmission lines to 

avoid power loss as energy travels hundreds of miles,75 and an increase in supportive technical 

services, such as inverters and remote staff, to ensure wind turbines sync instantaneously with 

other energy resources in the grid.76 As such, new wind projects can face enormous costs.77 

In Nebraska, the areas with the highest energy demands are also not located near the 

windiest parts of the state. Over half of Nebraska's population lives in Douglas, Lancaster, and 
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Sarpy Counties.78 Given this geographical challenge, it is vital to find ways to subsidize the high 

costs of transporting wind energy from the middle of the state to the populated eastern counties.  

To get more wind energy online in Nebraska, all local, state, regional, and federal parties 

should invest in and build hundreds of new miles of transmission lines.79 Because the SPP is 

funded directly by ratepayers and does not have the resources to pay for new lines, it will be 

primarily left to the states and federal government to address these concerns. Nebraska's public 

power utilities may be able to self-fund transmission projects but will likely need support from 

the Legislature to pay for the high upfront costs.80 Alternatively, the federal government may be 

best positioned to appropriate funds.81 

As demand for electricity increases, the region will need to develop enough new power to 

keep pace and keep energy costs low. By 2050, it is estimated total energy consumption across 

the United States will increase by 15%.82 Nebraska has already begun to see more power use 

with increased electric vehicle sales,83 more homes using electrical heaters in winter,84 

companies constructing data centers in Sarpy County,85 and crypto mining taking advantage of 

the state's cheaper energy prices.86 As Nebraska's grid begins to support these increasing 

demands, it will be necessary for the Southwest Power Pool to expand capacity and approve new 

wind projects more quickly.87 

To address these concerns, the SPP should continue to look for ways to speed up its 

review process. If a magic solution to the backlog were easy to find, the long wait times would 

not exist. There is no doubt that managing a portion of the United States' power grid is a 

challenging task. Yet, current delays caused by the SPP are resulting in rising materials costs, 

expiring options to buy land, lost interest from potential customers, and frustrated communities, 

all of which can end a new wind project. Currently, the SPP's approval process is a significant 
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bottleneck for new wind energy in Nebraska, and if the SPP does not develop more solutions, 

Nebraska will be unable to increase its wind power output. In this way, successfully developing 

renewable power in Nebraska depends on the SPP. 

 

III. FEDERAL CONCERNS 

 

 The federal government is affecting wind energy development in Nebraska through 

regulation and spending. While the federal regulations in place serve essential purposes, and it is 

not recommended Congress amend them, Congress should modify federal spending in particular 

ways to facilitate wind energy development in Nebraska. 

 

A. Federal Permitting 

 

When seeking approval for a wind energy project in Nebraska, complying with federal 

laws can affect a project's viability.88 Specific considerations, including military operations and 

environmental concerns, add extra steps before construction can begin. For one, new wind 

project developers must notify the Federal Aviation Administration if their construction will 

interfere with airports or aircraft.89 This process is reasonable. There are no fees associated with 

filings, and while agency approval can increase the construction time for a project, this 

permitting process exists to protect the safety of air travel. A second permit is required if a wind 

project could disturb a wetland. If so, a developer must obtain a permit from the United States 

Army Corps of Engineers. Furthermore, proposed wind projects near military installments need 

to apply through the military aviation and installation assurance siting clearinghouse for 
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approval.90 While all these federal requirements can add time and costs to a new wind project, 

they each serve a valuable purpose. 

Wind project developers also need to be concerned with birds and bats flying into the 

turbine blades and must be aware of several federal laws, including the Endangered Species Act, 

the Migratory Bird Treaty Act, and the Bald and Golden Eagle Protection Act.  

Section 9 of the Endangered Species Act makes it a civil and criminal offense for a 

person to "take" a listed species.91 The definition of “take” includes harassing, harming, or 

killing and has been interpreted by the Supreme Court to include “significant habitat 

modification or degradation.”92 Nevertheless, a developer installing a wind turbine may receive 

an incidental take permit after submitting a satisfactory habitat conservation plan to the U.S. Fish 

and Wildlife Service to avoid civil and criminal liability if the turbine does “take” an endangered 

species.93 

The Migratory Bird Treaty Act similarly prohibits the "taking" of migratory birds. 

However, there is a circuit split regarding the interpretation of "take."94 While some circuits 

broadly construe "taking" to mean any killing, the Eighth Circuit has taken a much narrower 

approach.95 The Eighth Circuit interprets “taking” to only apply when a migratory bird is killed 

through hunting and poaching, not from indirect causes resulting in death.96 This interpretation is 

significant for wind developers because violating the Act is a misdemeanor punishable with fines 

up to $15,000 or incarceration for up to six months.97 Therefore, while having a mitigation plan 

and developing strategies to reduce the deaths of migratory birds is important, if a migratory bird 

does die from a wind turbine accident, it is unlikely a federal court in Nebraska will find the 

owner criminally liable for violating the Act.  
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Finally, the Bald and Golden Eagle Protection Act prohibits the “taking” of Bald and 

Golden Eagles.98 This law exists because neither of these birds is on the endangered species 

list.99 If there is a risk of taking these eagles, developers may apply for a take permit from the 

U.S. Fish and Wildlife Service to protect themselves from liability.100 

 

B. Federal Solutions 

 

 The federal laws in place regulating wind projects are appropriate. Instead of amending 

these laws, the federal government can promote wind power development in Nebraska by 

appropriating funding in ways favorable to the state's unique public power structure. In fact, a 

complete transition of Nebraska’s power to net zero emission sources can be accomplished 

without increasing the current annual energy budget.101 However, funding must be directed 

deliberately. 

To support the public development of wind generation in Nebraska, it is up to Congress, 

particularly Nebraska's federally elected officials, to properly allocate federal funding. 

Historically, Nebraska's consumer-owned power entities have been unable to capitalize on many 

federal wind power incentives.102 These incentives are usually tax credits, which do not benefit 

public power entities already exempted from federal taxes. For example, the Inflation Reduction 

Act, signed into law on August 16, 2022, continues to offer clean energy production credits for 

wind power while offering little in terms of direct grants.103 Federal funding like this has led to 

less public wind development in Nebraska, as the law fails to subsidize public wind power.104 

These tax credit schemes can even lead to higher energy prices in the state as they promote 

private wind development. As stated above, this can be detrimental because private wind power 



   
 

 21 

can lead to higher energy bills for Nebraskans because customers pay artificially high prices so 

that private parties can see a return on their investment. 

Targeted grant funding from the federal government will allow Nebraska to take 

advantage of its wind power potential. Through direct federal grants to the state and its public 

power entities, wind energy will develop quickly as the state and ratepayers will not need to 

cover the high upfront costs. This type of appropriation would also ensure that public power 

entities have the funding to transition to more economical and environmentally friendly power 

sources without the need for private investment. Additionally, a large grant spread out over 

several years would allow Nebraska’s public power entities to strategically plan wind 

development, which could reduce costs even further. 

An alternative way Congress can develop wind generation in Nebraska is by federally 

funding transmission lines across the state. Like the rest of the county, Nebraska has many 

transmission lines needing upgrades and many areas of the state requiring new lines to develop 

more wind power.105 These problems are preventing the timely development of new wind 

generation projects across Nebraska. To address this, the Inflation Reduction Act does provide 

$760 million in grant funding for transmission project studies.106 It also provides $2 billion in 

direct loans for constructing and modifying electric transmission facilities.107 However, the 

federal government can do more for Nebraska specifically. The grant funding does not provide 

any direct funding for new transmission line development. Additionally, the Act does not set 

interest rates for the loans, and it is unclear if Nebraska’s public power entities would benefit 

from these federal loans. Ultimately, wind power development in Nebraska will be best 

supported through federal grants to build new transmission lines, not through loans that will still 

result in public power entities paying enormous costs to upgrade their transmission line capacity. 
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CONCLUSION 

 

In 2014 a study for the Nebraska Power Review Board noted: "In the near term, 

renewable generation developers in Nebraska face competitive disadvantages that include: (a) 

lower financial incentives from the state; (b) lower wholesale power prices due to transmission 

congestion; (c) [and] the perception of a more burdensome permitting and regulatory process."108 

Today, these issues persist. State financial incentives are still lacking, transmission congestion 

has only worsened, and zoning and permitting laws remain burdensome. Through the 

recommendations of this paper, however, it may be possible to begin addressing these issues. 

Nebraska can see more wind development through the Legislature setting zero-emission 

energy quotas and passing statewide zoning and permitting laws, the SPP continuing to address 

the multiyear backlog of interconnection studies, and the federal government providing grant 

funding to the State to build wind turbines and transmission lines. 

At the state level, the Legislature should aggressively pursue cleaner, cheaper energy to 

not only decrease CO2 emissions but also ratepayers’ bills. The Legislature, with its large budget, 

is uniquely positioned to fund this transition because new wind projects typically have high 

upfront costs that public power entities and private developers may be unwilling or unable to 

cover. Suppose the Legislature can pass legislation prioritizing wind power through a Clean 

Energy Standard, direct funding, or by creating statewide zoning laws for wind turbines. In that 

case, Nebraska will likely see rapid construction of new wind projects. In this way, unless 

Nebraska can offer incentives and remove barriers to entry, developers who have experience 

building wind energy in other states will continue to build where they are familiar.  
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At the regional level, the Southwest Power Pool's power generator approval process was 

not working. While it will take time to determine if the 2022 changes solve the backlog, the SPP 

should continue developing ways to speed up the interconnection queue. Otherwise, developers 

will continue to wait years to find out the actual cost of their projects and wind energy 

production will not increase in Nebraska. 

Finally, it is recommended the federal government more precisely fund a transition to 

wind power in Nebraska. While the Inflation Reduction Act shows a serious commitment to 

wind power nationally, to successfully assist Nebraska's public power structure, federal funding 

for wind power and transmission lines should be through grants, not tax credits. 

Today renewable sources generate more electricity than coal or nuclear power in the 

United States, yet Nebraska lags drastically behind.109 Nebraska can catch up, but it will require 

a combination of solutions at the local, state, regional, and federal levels. If it does catch up, 

Nebraska will not only help its own residents, but demonstrate more generally that publicly 

managed and developed wind power is a great way to offer cheap, dependable power to all. 
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