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I. Joseph Guardiola: The Impact of a Habitual Offender Label 

In October of 2022, police charged Joseph Guardiola (“Guardiola”) with possession of a 

controlled substance, possession of less than one ounce of marijuana, and possession of drug 

paraphernalia in Hall County, Nebraska.1 Nebraska law recognized Guardiola as a habitual 

offender because of his two felony charges stemming from offenses that occurred over ten years 

prior.2 Prosecution ultimately convicted Guardiola with possession of methamphetamine and, in 

a separate hearing, found him to be a habitual criminal.3 Guardiola received a prison sentence of 

ten to sixty years.4 

II. Brief History of Habitual Offender Statutes  

“Though the three strikes laws vary from State to State, they share a common goal of      

protecting the public safety by providing lengthy prison terms for habitual felons.”5 Modern     

habitual offender statutes in the United States started in the early 1900s’ eugenics movement.6 

The United States eugenics movement gained momentum following Cesare Lombroso’s research 

on criminality.7 Lombroso theorized that criminality was an inheritable and incurable trait.8 

 
1  See State v. Guardiola, 32 Neb. App. 915, 917, 8 N.W.3d 253, 256 (2024) (discussing that possession of 

methamphetamine is a Class IV felony and both possession of less than one ounce of marijuana and possession of 

drug paraphernalia are infractions). 
2  Id. at 917–18, 8 N.W.3d at 257 (convicting Guardiola of assaulting a police officer in 2000 and aiding and 

abetting a robbery in 2011). 
3  Id. at 920–21, 8 N.W.3d at 258. 
4  NEB. REV. STAT. § 28-105 (1) (2025); see Guardiola, 32 Neb. App. at 927, 931, 8 N.W.3d at 262, 264 (explaining 

that a Class IV felony would ordinarily carry a maximum two-year prison sentence and ultimately resentencing 

Guardiola following a change in Nebraska’s habitual offender statute prior to the exhaustion of his appeals). 
5  Ewing v. California, 538 U.S. 11, 15 (2003). 
6  DANIEL LOEHR, THE SENT’G PROJ., THE EUGENIC ORIGINS OF THREE STRIKES LAWS: HOW “HABITUAL 

OFFENDER” SENTENCING LAWS WERE USED AS A MEANS OF STERILIZATION 2 (2025), 

https://www.sentencingproject.org/reports/the-eugenic-origins-of-three-strikes-laws-how-habitual-offender-

sentencing-laws-were-used-as-a-means-of-sterilization/ [https://perma.cc/C6VS-F8S2]. 
7  See generally CESARE LOMBROSO, CRIMINAL MAN (Mary Gibson & Nicole Hahn Rafter trans., Duke Univ. Press 

2006) (1876) (likening habitual criminality directly to race in Europe and claiming Black people are more likely to 

commit crimes in the United States). 
8  Id. at 244.  
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Lombroso’s theory was popularized in the late 1880s after Simeon Baldwin published his paper, 

“How to Deal with Habitual Criminals,” which endorsed Lombroso’s view that some individuals 

are born into criminality.9  

In 1897, prior to serving on the United States Supreme Court, Justice Oliver Wendell 

Holmes wrote, “If the typical criminal is a degenerate, bound to swindle or to murder by as deep 

seated an organic necessity as that which makes the rattlesnake bite . . . he cannot be 

improved.”10 In Buck v. Bell, just thirty years later, Justice Holmes’ majority opinion endorsed 

the same ideas: “It is better for all the world, if instead of waiting to execute degenerate offspring 

for crime, or to let them starve for their imbecility, society can prevent those who are manifestly 

unfit from continuing their kind.”11 Preventing individuals who seem more likely to commit 

crimes from interacting with the rest of society is the basis for modern habitual offender laws.  

Four years before Justice Holmes’ opinion in 1927, California passed an early habitual 

offender law.12 This law, which followed the same framework as the “three-strikes” laws, 

required a minimum ten-year prison sentence in the state penitentiary for individuals with two 

prior convictions of a select group of crimes.13 The law mandated a life sentence for individuals 

previously convicted three times for “robbery, burglary, rape with force and violence, arson or 

any of them.”14 This statute remained largely unchanged in California until the passage of the 

“Three Strikes and You’re Out” Law in 1994.15 California’s habitual offender law might be the 

most well-known, but it was not the first nor the last. 

 
9  LOEHR, supra note 6, at 4.  
10  Oliver W. Holmes, The Path of the Law, 10 HARV. L. REV. 457, 470 (1897). 
11  Buck v. Bell, 274 U.S. 200, 207 (1927).  
12  CAL. PENAL CODE § 644 (1923). 
13  Id.  
14  Id.  
15  CAL. PENAL CODE § 664 (1923), amended by, CAL. PENAL CODE § 667(b)–(i) (1994).  
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Rooted in the eugenics era belief of “irreformable” criminals, habitual offender statutes 

resulted in a flawed policy of selective incapacitation that exaggerated public safety benefits. 

This Article argues that the “grossly disproportionate” threshold test (“Threshold Test”) created 

by the Supreme Court to review Eighth Amendment proportionality claims fails to provide 

meaningful protections against excessively long sentences for adult, non-capital offenders.16 The 

Threshold Test resulted in states creating habitual offender statutes that directly contribute to 

prison overcrowding.17 

III. Justifications for the Use of Habitual Offender Statutes  

A. The Rehabilitation Justification in United States Penology  

Rehabilitation as a goal of incarceration is not new. It is a hopeful symptom of 

incarceration, though it is infrequently the primary goal.18 What became known as the 

“rehabilitative ideal” was a belief that incarceration would serve as an opportunity for 

incarcerated individuals to rehabilitate and return to society.19 The language used today to 

discuss the carceral system is based on ideas of reform (e.g., “corrections system,” 

“reformatory,” and “penitentiary”). The first penitentiary in the United States was the Eastern 

State Penitentiary, established in 1829 in Philadelphia, Pennsylvania.20 The Pennsylvania System 

encouraged regret or “penitence.”21 As a response to the harsh conditions of earlier prisons, the 

 
16  See infra Part IV. 
17  See id.  
18  Michele Pifferi, The Historical Origins and Evolution of Rehabilitative Punishment, 53 CRIM & JUST. 103, 107 

(2024). 
19  DAVID GARLAND, THE CULTURE OF CONTROL: CRIME AND SOCIAL ORDER IN CONTEMPORARY SOCIETY 8 

(Oxford Univ. Press 2001). 
20  History of Eastern State Penitentiary, E. STATE, https://easternstate.org/about/history-of-eastern-state-

penitentiary [https://perma.cc/KV68-3QUJ] (last visited Nov. 17, 2025). 
21  Id. 
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initial result of Eastern State Penitentiary was “rigid, strict and hopeless solitary confinement.”22 

However, the goal of the Eastern State Penitentiary shifted toward changing how society 

approached criminality.23 Rather than purely harsh conditions, the designers of the Eastern State 

Penitentiary sought to create an environment that fostered change.24 

a. Individualized Rehabilitation  

The late 1800s witnessed a push for individualized punishment emphasizing the 

punishment should fit the offender, not just the crime.25 A constant in the debate for 

rehabilitation is the assumption that there is a way to identify and separate reformable and 

unreformable offenders.26 This idea allowed for the individualized sentencing of reformable 

offenders and harsh sentences for unreformable offenders, enabling the use of reformatory 

imprisonment for certain offenders.27 Rehabilitated offenders would be able to reenter society 

while being held accountable for their actions.28 The public condemned individuals engaged in 

criminal activity following their release, finding them irredeemable and unfit for society.29  

b. The End of the Rehabilitative Era  

The modern rehabilitation movement in the United States was prominent from the 1950s 

to the 1970s.30 Correctional systems maintained the belief of managing criminality the same way 

one manages an illness—through diagnosis and treatment.31 The medical model of corrections 

 
22  Id. 
23  Id. 
24  Id.  
25  Pifferi, supra note 18, at 117. 
26  Id. at 118.  
27  Id. at 119. 
28  Id. 
29  Id. 
30  Michelle S. Phelps, Rehabilitation in the Punitive Era: The Gap Between Rhetoric and Reality in U.S. Prison 

Programs, 45 LAW & SOC’Y REV. 33, 36 (2011). 
31  Id. 
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led to an increase in the number of corrections professionals and corrections departments across 

the United States.32 For example, Nebraska established the Department of Correctional Services 

in 1973; it had previously been part of the Department of Public Institutions.33 Just as a chronic 

medical condition requires long-term care, under the medical model, repeat offenders require 

long-term incarceration. 

The prevalence of rehabilitation lessened in the mid-1970s. In 1974, Robert Martinson, 

an American sociologist, published “What Works? – Questions and Answers about Prison 

Reform.”34 In his article, Martinson addressed the calls for prison reform in the wake of 

“recurrent periods of strikes, riots, and other disturbances.”35 Martinson’s central finding on the 

question of “what works” to rehabilitate offenders was that nothing does.36 He found a lack of 

support for the assumption that education and vocational training reduce recidivism.37 Martinson 

discovered that counseling and addressing the “deeper problems” did not result in widespread 

reductions in recidivism.38 He cited a lack of data in analyzing the efficacy of individualized 

therapy, psychotherapy, and group therapy, as well as the difficulty institutions would face in 

 
32  Id. 
33  NEB. AUDITOR OF PUB. ACCTS., AUDIT REPORT OF THE NEBRASKA DEPARTMENT OF CORRECTIONAL SERVICES 

CORNHUSKER STATE INDUSTRIES 1 (2003), https://auditors.nebraska.gov/APA_Reports/2003/SA46563-06042003-

July_1_2001_through_June_30_2002_Audit_Report.pdf [https://perma.cc/UV7N-X935]. 
34  See Robert Martinson, What Works? Questions and Answers about Prison Reform, PUB.  INT., Spring 1974, at 22, 

https://www.nationalaffairs.com/public_interest/detail/what-works-questions-and-answers-about-prison-reform 

[https://perma.cc/H5EY-85F8]. 
35  See id. at 22; see also The Deadliest Day in San Quentin’s History, CORR. PEACE OFFICERS FOUND. (Aug. 14, 

2023), https://cpof.org/featured/the-deadliest-day-in-san-quentins-history/ [https://perma.cc/X2G4-DWM6] (noting 

the San Quentin State Prison riot in 1971 resulted in the deaths of three prison guards); Attica Prison Riots, N.Y. 

STATE POLICE, https://troopers.ny.gov/attica-prison-riots [https://perma.cc/D385-V37S] (last visited Nov. 17, 2025) 

(explaining that the Attica Prison riot in 1971 resulted in the deaths of eleven prison guards and over thirty inmates); 

Les Brooks, McAlester Prison Riot, OKLA. HIST. SOC’Y (Jan. 15, 2010), 

https://www.okhistory.org/publications/enc/entry?entry=MC002 [https://perma.cc/PLT3-SEY9] (noting the 

McAlester Prison riot in 1973 resulted in the deaths of three inmates and injuries to at least six prison guards). 
36  Martinson, supra note 34, at 49. 
37  Id. at 27. 
38  Id. at 29. 
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implementing these programs without proper guidance.39 Martinson examined studies on the 

environment of prisons and whether a rehabilitative environment, where the individual was 

immersed in rehabilitation rather than punishment, was effective.40 He found these types of 

immersion programs had no significant effect on recidivism.41 Martinson then turned to medical 

treatment, where he determined that attempting to change behavior through drugs and surgery 

had mixed results.42 

The real result of Martinson’s report was a dramatic shift away from rehabilitation as a 

stated goal of incarceration. Martinson’s report coincided with rising concerns about crime rates 

nationwide. Crime rates grew substantially between the 1960s and 1990s, with the total number 

of reported violent crimes more than doubling in the thirty years.43 Martinson’s sentiment that 

“nothing works[,]” paired with the increasing number of crimes, resulted in the incarceration of 

more individuals and a shift away from rehabilitative practices.44 In 1974, there were around 

216,000 incarcerated individuals in the United States; by 1997, that number increased to over 

1,170,0000 individuals.45 The rise of incapacitation and the impact that habitual offender laws 

have had on rising prison rates will be addressed below.46 

 
39  Id. at 32. 
40  Id. at 25. 
41  Id. at 32–33, 37 (finding that despite the lack of findings on the programs’ effectiveness in rehabilitation, 

widespread implementation would reduce incarceration costs). 
42  Id. at 35–36. Martinson cited a Danish study of sex offenders from 1960 that found that individuals who had been 

castrated had significantly lower rates of continuing to commit sex crimes, 3.5% as opposed to 29.6%. 
43  U.S. CENSUS BUREAU, 2003 STATISTICAL ABSTRACT: MINI-HISTORICAL STATISTICS 38–39 (123rd ed. 2003), 

https://www2.census.gov/library/publications/2004/compendia/statab/123ed/hist/hs-23.pdf [https://perma.cc/9T2N-

KLX7] (displaying crime rates from 1960 to 2002). 
44  Phelps supra note 30, at 33.  
45  THOMAS P. BONCZAR, BUREAU OF JUSTICE STATISTICS SPECIAL REPORT: PREVALENCE OF IMPRISONMENT IN THE 

U.S. POPULATION, 1974-2001 1 (2003), https://bjs.ojp.gov/content/pub/pdf/piusp01.pdf [https://perma.cc/MEX3-

D42U]. 
46  See infra Parts V–VII. 
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c. A Modern Movement: Problem-solving Courts  

Rehabilitation principles in the United States have made a comeback in recent years. The 

use of drug courts, veterans’ courts, and young adult courts helped to alleviate some of the strain 

of the boom in the prison population. As of August 2021, the federal system comprised 137 

federal problem-solving courts, forty percent of which offered alternatives to incarceration.47 

Drug treatment courts, in particular, focus on the court’s role in improving someone’s life and 

reducing future criminality.48 The limited research studies indicate that drug treatment courts do 

rehabilitate offenders.49 Much like the rehabilitative efforts Martinson critiqued in the 1970s, 

there is a lack of research into how and why drug treatment courts can be effective, so their 

influence outside of drug charges remains limited.50  

B. The Incapacitation Justification in United States Penology  

What was left in the 1970s after the apparent failures of rehabilitation was 

incapacitation.51 Incapacitation as a rationale for punishment existed long before it became the 

primary justification in the United States.52 Empirical studies cast doubt on rehabilitation as a 

goal of the penal system.53 The belief that incapacitation was the only way to reduce crime 

prevailed, and with it, a skyrocketing rate of incarceration nationwide.54 The trial court in 

Graham v. Florida highlighted incapacitation justification for habitual offender laws well when 

 
47  Laura Baber et al., Expanding the Analysis: Alternatives to Incarceration Across 13 Federal Districts, 85 FED. 

PROB. 3, 3–4 (2021), https://www.uscourts.gov/sites/default/files/85_3_1_0.pdf [https://perma.cc/69J4-CGNS] 

(explaining that the remaining sixty percent are post-conviction reentry programs). 
48  Id. at 3. 
49  Id. 
50  Id. at 11. 
51  Guyora Binder & Ben Notterman, Penal Incapacitation: A Situationist Critique, 54 AM. CRIM. L. REV. 1, 5 

(2017). 
52  Albert W. Alschuler, The Changing Purposes of Criminal Punishment: A Retrospective on the Last Century and 

Some Thoughts about the Next, 70 U. CHI. L. REV. 1, 9 (2003). 
53  Id. 
54  Id. at 14.  
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it said, “‘So then it becomes a focus, if I can’t do anything to help you, if I can’t do anything to 

get you back on the right path, then I have to start focusing on the community and trying to 

protect the community from your actions.’”55  

The Supreme Court upheld incapacitation through “three-strikes” laws and harsh habitual 

offender policies. In Ewing v. California, the United States Supreme Court upheld California’s 

three strikes law.56 There, defendant Gary Ewing received a sentence of twenty-five years to life 

following a conviction for felony grand theft, his fourth felony conviction.57 Ewing had a history 

of misdemeanor thefts dating back to 1984.58 In Ewing, the Court reasoned that incapacitation 

and deterrence were long-accepted justifications for recidivism statutes.59 While deterrence is 

also used as a justification for recidivist statutes, its rationale is closely tied to its goals of 

incapacitation. The predominant goal for many supporters of recidivist statutes is community 

safety, of which incapacitation emerged as the prevailing rationale for the punishment.  

a. The Problem Implementing Selective Incapacitation 

At the heart of the focus on incapacitation was the “career criminal.”60 Researchers who 

developed the “career criminal” framework believed that a small portion of individuals were 

responsible for the majority of crime.61 Their solution to the rising crime rate focused on 

 
55  Graham v. Florida, 560 U.S. 48, 57 (2010). 
56  Ewing v. California, 538 U.S. 11, 30–31 (2003). 
57  Id. at 20. 
58  Id. at 18. 
59  Id. at 25. 
60  Hannah S. Laqueur, Incapacitation: Penal Policy and the Lessons of Recent Experience, 24 BERKELEY J. CRIM. 

L. 48, 52 (2019). See Ewing, 538 U.S. at 24 (“Yet between 1993 and 1995, three strikes laws effected a sea change 

in criminal sentencing throughout the Nation. These laws responded to widespread public concerns about crime by 

targeting the class of offenders who pose the greatest threat to public safety: career criminals. As one of the chief 

architects of California's three strikes law has explained: ‘Three Strikes was intended to go beyond simply making 

sentences tougher. It was intended to be a focused effort to create a sentencing policy that would use the judicial 

system to reduce serious and violent crime.’”). 
61  Laquer, supra note 60, at 55. 
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selective incapacitation: identifying and confining individuals who posed the most serious risk of 

harm to their community.62 What followed was a dramatic increase in the rate of incarceration 

nationwide. Between 1985 and 1995, the number of individuals held in state and federal prisons 

and jails increased from 744,208 to 1,585,401.63 During the same time frame, the number of 

individuals held in local jails increased from 256,615 in 1985 to 507,044 in 1995, and the 

number of reported violent crimes increased by over 400,000 total reports.64 So, while states 

incarcerated more individuals in the years following the supposed failures of the rehabilitation 

era, the number of crimes also continued to increase nationwide. 

A response to the increase in crime in the 1980s and early 1990s was to incarcerate more 

individuals. While habitual offender laws have been used in the criminal justice system for quite 

some time, they became increasingly popular in the 1990s. Washington passed the first true three 

strikes law in 1993.65 California passed a similar three strikes law the following year in 1994.66 

Nebraska’s current habitual offender statute, first enacted in 1921, has undergone no significant 

changes since then.67 Nebraska’s habitual offender statute requires a mandatory minimum of ten 

years for some offenders.68 Forty-nine states currently have a habitual offender statute.69  

 
62  Id. (explaining that just a decade later, in the mid-1980s, however, the researchers who promoted the selective 

incapacitation of so-called career criminals, recognized that accurately identifying future offenders would be far 

more difficult and costly than initially believed. This revelation did not prevent legislatures from creating laws that 

targeted the so-called “career criminal”). 
63  CHRISTOPHER J. MUMOLA & ALLEN J. BECK, U.S. DEP’T OF JUST., BUREAU OF JUSTICE STATISTICS BULLETIN: 

PRISONERS IN 1996 2 (1997), https://www.prisonpolicy.org/scans/bjs/bjsprisonersin96june97.pdf 

[https://perma.cc/XA2L-NJSY]. 
64  Id.; see U.S. DEP’T OF JUST., FED. BUREAU OF INVESTIGATION, CRIME IN THE UNITED STATES 1985 6–42 (1986), 

https://www.ojp.gov/pdffiles1/Digitization/102130NCJRS.pdf [https://perma.cc/AA6P-5C5F]; U.S. DEP’T OF JUST., 

FED. BUREAU OF INVESTIGATION, CRIME IN THE UNITED STATES 1995 10 (1996), https://ucr.fbi.gov/crime-in-the-

u.s/1995/95sec2.pdf [https://perma.cc/T6ZA-WNQR]. 
65  JOHN CLARK, JAMES AUSTIN & D. ALAN HENRY, NAT’L INST. OF JUST., “THREE STRIKES AND YOU’RE OUT”: A 

REVIEW OF STATE LEGISLATION 1 (1997), https://www.ojp.gov/pdffiles/165369.pdf [https://perma.cc/C3FF-24WH]. 
66  Id. 
67  Act effective Apr. 25, 1921, ch. 131, 1921 Neb. Laws 543 (codified at 33 NEB. COMP. STAT. § 10177 (1922)). 
68  NEB. REV. STAT. § 29-2221 (2025).  
69  LOEHR, supra note 6, at 12 (“Maine does not have a habitual offender scheme.”). 
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Habitual offender laws vary in severity, with some states implementing a classic three 

strikes law and others requiring mandatory minimum sentences for a certain number of felony 

convictions.70 Both structures contribute to the large prison population nationwide. The use of 

long-term incapacitation through three-strikes and other habitual offender legislation is only 

justifiable under the assumption that a small percentage of criminals commit the majority of the 

crimes, and the incarceration system cannot rehabilitate those individuals.71 While this 

assumption is not widely supported, the 1984 study, “Delinquency in a Birth Cohort II,” 

reinforced the idea that few offenders commit the majority of crimes.72 The authors found that 

six percent of the boys in the 1945 Philadelphia cohort committed fifty percent of the cohort’s 

offenses.73 Following this study, the phrase “the Six Percent Solution” was created.74 Advocates 

for habitual offender statutes relied on the findings of this study to justify long-term 

incapacitation in the name of public safety.75 The reliance on “The Six Percent Solution,” 

 
70  Id. at 9; see also U.S. Criminal Justice Data, THE SENT’G PROJ. https://www.sentencingproject.org/research/us-

criminal-justice-data/ [https://perma.cc/CK6L-25QC] (last visited Dec. 11, 2025) (displaying rates of incarceration 

by state in the United States and showing that Mississippi has the highest rate of incarceration in the United States, 

661 per 100,000 residents, while Arkansas has the third highest rate of incarceration); see also LOEHR, supra note 6, 

at 11, 12; MISS. CODE ANN. § 99-19-83 (2024) (codifying Mississippi’s more traditional Three Strikes law); ARK. 

CODE ANN. § 5-4-502 (2024) (codifying Arkansas’s step approach to the habitual offender statute where the length 

of the sentence is determined by the severity of the current crime).  
71  Linda S. Beres & Thomas D. Griffith, Do Three Strikes Laws Make Sense? Habitual Offender Statutes and 

Criminal Incapacitation, 87 GEO. L.J. 103, 103 (1998). 
72  See generally PAUL E. TRACY, MARVIN E. WOLFGANG & ROBERT M. FIGLIO, CTR. FOR STUD. IN CRIMINOLOGY & 

CRIM. LAW, DELINQUENCY IN A BIRTH COHORT II: A SUMMARY 12–13 (1984), 

https://www.ojp.gov/pdffiles1/Digitization/96012NCJRS.pdf [https://perma.cc/NHV6-JGTN] (finding that a small 

percentage of male youth offenders commit the majority of the cohort’s crimes). 
73  Id. at 13. 
74  William Raspberry, Crime and the 6 Percent Solution, WASH. POST (Mar. 13, 1994), 

https://www.washingtonpost.com/archive/opinions/1994/03/14/crime-and-the-6-percent-solution/d028a068-e044-

4f06-be57-e10f6c670796/ [https://perma.cc/2B8F-8WTR] (explaining that the simplification of Wolfgang’s article 

into the “six percent solution” is a misapplication of the study but was a catchy phrase that some lawmakers 

continued to use). 
75  Beres & Griffith, supra note 71, at 113–15. 
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however, conflated a small percentage of boys committing the majority of crimes with a small 

percentage of criminals committing the majority of crime.76 

The application of “the Six Percent Solution” to all criminals also relies on the 

assumption that criminality remains consistent throughout an offender’s lifetime.  The authors’ 

findings showed that about one-third of the boys in each cohort committed at least one offense 

before their eighteenth birthday, and about one-fifth committed two or more offenses.77 Males in 

this age group, between fifteen and nineteen, are most likely to commit a crime, with a steep 

decrease in their early 20s.78 Habitual offender laws would have these individuals incarcerated 

long past the age at which they will be most likely to cease criminal activity. 

IV. The Failures of the Eighth Amendment: Proportionality Review 

A. An Early Review of Cruel and Unusual Punishment Challenges  

The majority of challenges to habitual offender statutes fall under the Eighth 

Amendment’s cruel and unusual punishment clause: “Excessive bail shall not be required, nor 

excessive fines imposed, nor cruel and unusual punishment inflicted.”79 The ban on excessive 

punishment applies to both the mode of punishment and to its length. A cruel punishment 

involves the “unnecessary and wanton infliction of pain.”80 The prohibition of an excessive 

 
76  Id. at 114. 
77  TRACY, WOLFGANG & FIGLIO, supra note 72, at 6, 13. 
78  From Youth Justice Involvement to Young Adult Offending, NAT’L INST. OF JUST. (Mar. 10, 2014), 

https://nij.ojp.gov/topics/articles/youth-justice-involvement-young-adult-

offending#:~:text=The%20prevalence%20of%20offending%20tends,most%20disadvantaged%20neighborhoods.%5

B4%5D [https://perma.cc/KTQ7-Q4VU]. 
79  U.S. CONST. amend. VIII (emphasis added). 
80  See Estelle v. Gamble, 429 U.S. 97, 103 (1976); Gregg v. Georgia, 428 U.S. 153, 173 (1976); Ingraham v. 

Wright, 430 U.S. 651, 670 (1977).  
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length of sentence, also being cruel and unusual punishment, developed alongside the 

“unnecessary and wanton infliction of pain” standard.81 

One of the first cases to establish the length of a sentence as a violation of the Eighth 

Amendment was Weems v. United States.82 In Weems, the Court reviewed a fifteen-year prison 

sentence given to an Officer of the Coast Guard convicted of falsifying official documents with 

the intent to defraud the United States government.83 The Supreme Court of the Philippine 

Islands upheld Weems’ conviction and sentence.84 On appeal, the Supreme Court of the United 

States addressed whether a punishment of fifteen years’ imprisonment was cruel and unusual 

punishment in violation of the Eighth Amendment.85 In overturning Weems’ sentence, the Court 

recognized the issue of what constitutes cruel and unusual punishment is not well settled, but that 

the possibility that a long term of imprisonment would qualify as cruel and unusual punishment 

has been accepted.86 In Weems, the Court determined that the fifteen-year sentence, the minimum 

allowable by law, was unconstitutional and emphasized that the Eighth Amendment requires 

punishments to be proportionate to the severity of the offense.87 

The Court next turned to an era of deference towards state legislation in the late 20th 

century. In Rummel v. Estelle, the Court upheld a Texas habitual offender statute that required 

life imprisonment sentences for third-time felony offenders.88 Prosecution convicted Rummel of 

fraudulent use of a credit card in 1964—a felony—and sentenced him to three years of 

 
81  See id.; see generally Rummell v. Estelle, 445 U.S. 263 (1980) (holding that a mandatory life sentence under the 

Texas recidivist statute was not cruel and unusual punishment); Solem v. Helm, 463 U.S. 277, 290–92 (1983). 
82  217 U.S. 349 (1910). 
83  Id. at 357–58. 
84  Id. at 358. 
85  Id. at 359. 
86  Id. at 368, 382. 
87  Id. at 367. 
88  445 U.S. 263 (1980). 
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imprisonment.89 In 1969, prosecution convicted Rummel of his second felony, passing a forged 

check and sentenced him to four years’ imprisonment.90 In 1973, prosecution charged Rummel 

with his third felony, obtaining $120.75 by false pretenses, a charge ordinarily having a 

maximum sentence of ten years.91 The State prosecuted Rummel under Texas’s recidivist statute 

and sentenced him to life in prison.92 In Rummel’s appeal, a panel of the Court of Appeals relied 

on the Weems decision, holding that the life sentence here was “grossly disproportionate” and 

therefore constituted cruel and unusual punishment.93 The Court of Appeals then reheard 

Rummel’s case sitting en banc and vacated the panel opinion in denying Rummel’s petition for 

habeas corpus relief.94 

The Supreme Court affirmed the Court of Appeals denial. In the Court’s reasoning, it 

distinguished Weems because Rummel could be eligible for parole after serving twelve years.95 

The Court reasoned that the time an individual serves, not the sentence, is what is relevant to 

determining if a sentence is cruel and unusual.96 The Court also determined that legislatures are 

the best source for discretionary sentences, not federal courts.97  

 
89  Id. at 265. 
90  Id. at 265–66. 
91  Id. at 266. 
92  Id.  
93  Id. at 267. 
94  Id. at 268. 
95  Id. at 280. 
96  Id. at 281. 
97  Id. at 284. 
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B. Creating a Standard for Proportionality Review 

a. The Solem Test  

In 1983, the Court outlined the factors for determining when a sentence constitutes a 

violation of the Eighth Amendment’s prohibition against cruel and unusual punishment.98 In 

Solem, the respondent, Jerry Helm, had been convicted of six nonviolent felonies in South 

Dakota, including three third-degree burglaries, grand larceny, and a third offense of driving 

while intoxicated.99 In 1979, prosecution charged Helm with writing a no-account check.100 

Writing a no-account check would ordinarily result in a sentence of up to five years under South 

Dakota law, but, due to his criminal history, South Dakota prosecuted Helm under the state’s 

recidivist statute.101 The recidivist statute allowed for individuals who had at least three prior 

convictions, in addition to the principal felony, to receive a maximum penalty of life 

imprisonment for a “Class 1 felony.”102 Helm pleaded guilty to the no-account check charge and 

South Dakota sentenced him to life.103 

Helm filed a habeas corpus petition in the United States District Court for the District of 

South Dakota.104 Relying on Rummel, the District Court found that “[the] sentence was harsh,” 

but not unconstitutional, and denied Helm’s petition.105 The Court of Appeals for the Eighth 

Circuit reversed the District Court, concluding that Helm’s case was distinguishable from 

Rummel because South Dakota rejected rehabilitation as a goal of the criminal justice system and 

 
98  Solem v. Helm, 463 U.S. 277, 290–92 (1983). 
99  Id. at 279–80. 
100  Id. at 281. 
101  Id. 
102  Id. 
103  Id. at 282. 
104  Id. at 283. 
105  Id. 
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Helm would not be eligible for parole, so his sentence was “‘grossly disproportionate to the 

nature of the offense.’”106 The Court of Appeals ordered Helm’s resentencing.107 

In affirming the Court of Appeals decision, the Court established an objective three-

factor test: “(i) the gravity of the offense and the harshness of the penalty; (ii) the sentences 

imposed on other criminals in the same jurisdiction; and (iii) the sentences imposed for 

commission of the same crime in other jurisdictions.”108 In applying these factors to Helm’s case, 

the Court acknowledged that “Helm’s crime was ‘one of the most passive felonies a person could 

commit.’”109 Helm was never convicted of a violent crime, and his prior offenses were all 

minor.110 Unlike the possibility of parole in Rummel, Helm would only be released from prison 

with executive clemency.111 The Court also addressed the offenses in South Dakota that could 

result in a life sentence: murder, first-degree manslaughter, first-degree arson, kidnapping, and 

treason.112 In the Court’s view, Helm was being treated in the same manner as offenders who 

committed more serious crimes.113 The Court next assessed sentences for the same crime in other 

jurisdictions finding that Helm could have only received the same sentence in one other state, 

Nevada, and in Nevada, no one had received the maximum penalty for a similar offense.114 

 
106  Id. at 283–84 
107  Id. at 284. 
108  Id. at 292. 
109  Id. at 296 (quoting State v. Helm, 287 N.W.2d 497, 501 (S.D. 1980) (Henderson, J., dissenting)). 
110  Id. at 296. 
111  Id. at 297. 
112  Id. at 298.  
113  Id. at 299. 
114  Id. at 299–300. 
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b. The Threshold Test  

Less than ten years after establishing the Solem test, the Court again used proportionality 

in determining an Eighth Amendment claim.115 In Harmelin v. Michigan, the petitioner, 

Harmelin, received his first felony for possessing 650 grams of cocaine, and was sentenced to 

life imprisonment without the possibility of parole.116 Michigan law required a sentence of life 

without parole for this offense.117 Harmelin appealed his sentence as unconstitutionally cruel and 

unusual because it was “‘significantly disproportionate’ to the crime he committed” and 

“because the sentencing judge was statutorily required to impose it, without taking into account 

the particularized circumstances of the crime and of the criminal.”118 Harmelin argued that a 

mandatory sentence of life imprisonment required a consideration of mitigating factors.119 The 

Court ultimately upheld Harmelin’s life sentence, reasoning that the “individualized capital 

sentencing doctrine” did not extend to life in prison without parole.120  

The Court acknowledged a narrow proportionality principle in non-capital sentences.121 

The plurality opinion rejected any proportionality review for noncapital cases; since Harmelin 

was convicted of a non-capital offense, his sentence could not be considered unconstitutionally 

disproportionate.122 The plurality opinion, written by Justice Scalia, would put aside the Solem 

 
115  See generally Harmelin v. Michigan, 501 U.S. 957 (1991) (using the proportionality test to determine if a 

sentence was excessive). 
116  Id. at 961. 
117  Id. at 961 n.1. 
118  Id. at 961–62. 
119  Id. at 994. 
120  Id. at 995; see also Turner v. Murray, 476 U.S. 28, 34 (1986); Eddings v. Oklahoma, 455 U.S. 104, 112 (1982); 

Beck v. Alabama, 447 U.S. 625, 635–38 (1980) (recognizing the Court had applied an individualized sentencing 

doctrine requiring mitigating factors to be assessed by the sentencing court in capital cases). 
121  Harmelin, 501 U.S. at 990; see Weems v. United States, 217 U.S. 349, 412–13 (1910); Rummel v. Estelle, 445 

U.S. 263, 281 (1980); Solem v. Helm, 463 U.S. 277, 288 (1983). 
122  Harmelin, 501 U.S. at 996. 
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proportionality factors and instead only review Eighth Amendment proportionality claims in 

capital offenses.123  

Justice Kennedy’s concurrence supported the majority’s judgment but differed in the 

proportionality analysis.124 The concurrence recognized the lack of clarity in past proportionality 

decisions but also acknowledged that the proportionality rule had existed throughout, albeit in 

varying forms, for both capital and non-capital cases.125 Justice Kennedy outlined the contours of 

the proportionality principle. First, he acknowledged that determining prison terms for specific 

crimes is a task that belongs to legislatures, not courts.126 The second principle is that the Eighth 

Amendment does not require adherence to one penological theory, whether it be retribution, 

deterrence, incapacitation, or rehabilitation.127 The third is that the federal structure creates 

differences in theories of sentencing and length of prison terms.128 The final principle was that 

objective factors guide proportionality review by federal courts.129 The concurrence then 

emphasized that “[t]he Eighth Amendment does not require strict proportionality between crime 

and sentence[,]” but instead forbids sentences which are “grossly disproportionate” to the 

crime.130 

The result of Harmelin is a two-part test. The first is the Threshold Test, largely derived 

from Solem. Courts should look at the gravity of the offense and the severity of the punishment 

to determine if the punishment is grossly disproportionate. This is a high bar to meet considering 

the deference given to state legislatures in creating punishments. Once a punishment has been 

 
123  Id. at 994. 
124  Id. at 996. 
125  Id. at 996–97. 
126  Id. at 998. 
127  Id. at 999. 
128  Id.  
129  Id. at 1000 (citing Rummel v. Estelle, 445 U.S. 263, 274–75 (1980)). 
130  Id. at 1001. 
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deemed grossly disproportionate, courts should look to the interjurisdictional and 

intrajurisdictional comparisons outlined in Solem.131  

c. The Divide Following Harmelin 

At the heart of the tension between Justice Scalia and Justice Kennedy’s tests is the 

retributivist versus utilitarian view of the penal system. At the core of the Solem decision and 

Justice Kennedy’s concurrence in Harmelin is retributivism. In evaluating the constitutionality of 

the sentence, the Court looked to whether or not Solem and Harmelin had served their “just 

deserts[,]” or if the punishment was sufficiently proportional to the offense.132 The utilitarian 

view discussed in the Harmelin plurality emphasizes the social benefits of penal incarceration, 

primarily incapacitation and deterrence, as well as the role of state legislatures in deciding which 

punishments to impose.133 The division in the Harmelin plurality opinion and Justice Kennedy’s 

concurrence highlights the differing views of the Eighth Amendment as a means of retribution or 

as a check on the legislatures’ power to impose punishments. 

In Harmelin, Justice Scalia articulated his interpretation of the Cruel and Unusual 

Punishment Clause of the Eighth Amendment, which only prohibits specific modes of 

punishment.134 His originalist view of the Amendment’s language meant that using the phrase 

“cruel and unusual punishment” to require proportionality in sentencing would require taking a 

step beyond what the Eighth Amendment allows.135 Justice Scalia emphasized that the Solem 

 
131  Id. at 1005. 
132  Solem v. Helm, 463 U.S. 277, 306 (1983) (Berger, C.J., dissenting); Harmelin, 501 U.S. at 1004 (Kennedy, J., 

concurring); see also Ilene H. Nagel, Structuring Sentencing Discretion: The New Federal Sentencing Guidelines, 

80 J. CRIM. L. & CRIMINOLOGY 883, 898 (1990) (citing A. VON HIRSCH, DOING JUSTICE: THE CHOICE OF 

PUNISHMENTS (1976)) (explaining that “just deserts” is the philosophy “that those who violate the rights of others 

deserve only to be punished in accordance with their individual level of blameworthiness”).  
133  Harmelin, 501 U.S. at 989. 
134  Id. at 976. 
135  Id. at 986. 
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factors would require judges to make a subjective decision.136 However, judges can differ in 

what they believe to be a serious offense, the first Solem factor.137 Additionally, looking at the 

third Solem factor, asking judges to take into consideration how other states treat similar offenses 

“is irrelevant to the Eighth Amendment.”138 Federalism allows states to determine their own 

needs and apply policies based on those needs, rather than comparing them to other states’ 

policies.139 In Justice Scalia’s view, reading proportionality into an Eighth Amendment analysis 

would take policy decisions out of the hands of state legislatures and give them to judges.140 

Justice Kennedy’s concurrence served as a compromise to Justice Scalia’s desire to 

overrule Solem. Justice Kennedy acknowledged the necessity of leaving policy decisions with 

state legislatures.141 Adopting a no proportionality analysis, however, would leave open the 

possibility for statutes that impose grossly disproportionate sentences.142 Justice Kennedy’s 

“grossly disproportionate” standard as a threshold for a Solem analysis results in applying 

proportionality review to only the most egregious cases, while allowing states to sentence 

individuals based on their own goals and objectives. The result of the upholding of Harmelin’s 

sentence was a prioritization of Michigan’s utilitarian policy of incarcerating offenders for large-

scale drug offenses, as opposed to an individualized retributive goal, which would have focused 

on Harmelin’s actions and his lack of criminal history. 

 
136  Id. at 987. 
137  Id. at 986. 
138  Id. at 958. 
139  Id. at 990. 
140  Id. at 986–89. 
141  Id. at 999 (Kennedy, J., concurring). 
142  Id. at 1005. 
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C. Modern Proportionality Review 

a. Ewing and Lockyer 

The underlying societal interest in creating habitual offender statutes is rooted in the 

policy of incapacitation, which holds that habitual offenders pose a greater threat to society than 

first-time and sometimes second-time offenders, or individuals who have only been convicted of 

misdemeanor offenses.143 As discussed in Harmelin, state legislatures are in the best position to 

determine the needs of their citizens. This idea was emphasized in Ewing v. California, where 

the Supreme Court upheld a sentence of 25 years to life for a conviction under California’s 

habitual offender statute.144  

In Ewing, the Court changed the threshold for an Eighth Amendment analysis as required 

in Harmelin. Here, the Court determined that the public safety interest behind three strikes 

statutes required consideration of an offender’s history of recidivism, not just the present, 

triggering offense.145 Ewing’s history of both misdemeanor and felony offenses, the number of 

times he had been incarcerated, and his history of probation and parole violations would all be 

considered against the gravity of the punishment.146 “The State of California ‘was entitled to 

place upon Ewing the onus of one who is simply unable to bring his conduct within the social 

norms prescribed by the criminal law of the State.’”147 

In Ewing’s companion case, the Court highlighted the heightened standard it set in 

Ewing.148 In 1995, Leandro Andrade stole five videotapes worth approximately $85.149 Four days 

 
143  Ewing v. California, 538 U.S. 11, 24–25 (2003). 
144  Id. at 11–12. 
145  Id. at 29. 
146  Id. at 30. 
147  Id. at 30 (quoting Rummel v. Estelle, 445 U.S. 263, 284 (1980)). 
148  Lockyer v. Andrade, 538 U.S. 63, 72 (2003). 
149  Id. at 66. 
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later, he attempted to steal an additional four videotapes worth approximately $69.150 In 

upholding Andrade’s conviction, the Court stated that “gross disproportionality” is only 

applicable in “exceedingly rare” and “extreme” cases.151 Accounting for Andrade’s criminal 

history, the Court determined that Andrade’s sentence was not grossly disproportionate when 

taking into consideration the legislative intent behind California’s three strikes law.152 The 

impact of the Ewing and Lockyer framework makes bringing Eighth Amendment proportionality 

for adults in non-capital cases incredibly difficult. The courts defer to state legislatures’ penal 

policies and will only intervene in the most egregious cases, such as someone receiving a life 

sentence for a parking ticket. 

b. Juveniles and Proportionality in Capital and Life Without Parole  

The Court has not universally applied Harmelin’s “grossly disproportionate” standard 

among different classes of offenders. For juvenile offenders, the Court first looks for objective 

indicia of societal standards.153 Important factors include whether the punishment is used in the 

majority of States, how frequently it is used in those states that do allow it, and the consistency 

of trends to abolish the punishment.154 The Court next exercises its own independent judgment 

on the proportionality of the punishment’s application.155 This analysis draws from Harmelin, 

particularly the intrajurisdictional comparisons, but lacks the high “gross disproportionality” 

standard that makes it difficult for petitioners to prove. 

 
150  Id. at 66. 
151  Id. at 73. 
152  Id. at 67–77. 
153  See Roper v. Simmons, 543 U.S. 551, 564 (2005); see generally Atkins v. Virginia, 536 U.S. 304 (establishing 

the societal standards test used in Simmons and outlawing the use of the death penalty for “mentally retarded” 

persons). 
154  Roper, 543 U.S. at 567. 
155  Id. at 564. 
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Roper v. Simmons articulated this standard in the application of the death penalty to 

juveniles. Simmons was 17 when he committed a capital murder, and at the age of 18, he was 

sentenced to death.156 The Court applied the lower Harmelin standard in its evaluation of the 

proportionality of Simmons’ sentence.157 The Court found that the majority of States did not 

allow the death penalty for juveniles; in the States that did allow it, it was infrequently used; and 

there was consistency in the trend toward abolition.158 Using this analysis, the Court determined 

that the Eighth Amendment and Fourteenth Amendment forbid the use of the death penalty for 

juvenile offenders.159  

There are three main developmental reasons behind the different application of Eighth 

Amendment proportionality review with respect to juvenile defendants. The first is juveniles’ 

lack of maturity.160 Their lack of maturity results in “impetuous and ill-considered actions and 

decisions.”161 It is this same lack of maturity that has led other States to prevent juveniles from 

voting, serving on juries, or marrying without parental consent.162 The second area that 

differentiates juveniles’ culpability from that of adults is their susceptibility to outside pressures, 

such as peer pressure.163 Juveniles have less control over their environment and lack the freedom 

and autonomy to remove themselves from criminogenic settings.164 The third reason for the 

 
156  Id. at 556. 
157  See id. at 570–71. 
158  Id. at 566–67. 
159  Id. at 578. 
160  Id. at 569. 
161  Id. (quoting Johnson v. Texas, 509 U.S. 350, 367 (1993)). 
162  Id. at 569. 
163  Id. 
164  Id. (citing Steinberg & Scott, Less Guilty by Reason of Adolescence: Developmental Immaturity, Diminished 

Responsibility, and the Juvenile Death Penalty, 58 AM. PSYCH. 1009, 1014 (2003)). 
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difference is that personality traits in juveniles are less fixed than they are for adults.165 For this 

reason, the primary goal of juvenile courts is rehabilitation, rather than strict incapacitation. 

The differences outlined in Roper have been used to ban other harsh, incapacitation-

centered punishments. In 2010, the Court determined that the Eighth Amendment prohibited 

sentences of life without the possibility of parole in non-homicide cases for juveniles.166 There, 

the petitioner, 16-year-old Terrance Jamar Graham, along with three other youths, attempted to 

rob a restaurant.167 During the attempted robbery, Graham’s accomplice injured the manager of 

the restaurant.168 Graham was charged as an adult and pleaded guilty to armed burglary with 

assault or battery and attempted armed robbery.169 The trial court withheld adjudication of guilt 

for both charges and Graham was sentenced to three years of probation, the first twelve months 

of which he was required to spend in county jail.170 Less than six months later, Graham and two 

others committed an attempted robbery and home invasion robbery, during which Graham 

threatened the victim with a gun.171 Graham was resentenced to life imprisonment for the armed 

burglary and fifteen years for the attempted armed robbery.172 The Court used the same analysis 

applied in Roper and determined that only eleven jurisdictions allowed life imprisonment for 

juvenile non-homicide offenders, and of those, it was used rarely.173 The Court also discussed the 

lack of maturity of juveniles in finding that the Eighth Amendment prohibits a sentence of life 

imprisonment without parole for juveniles in non-homicide cases.174 

 
165  Id. at 560. 
166  Graham v. Florida, 560 U.S. 48, 48 (2010). 
167  Id. at 53. 
168  Id. at 53. 
169  Id. at 54–55. 
170  Id. at 54 (noting that Graham received credit for time served and was released on June 25, 2004). 
171  Id. at 54–55. 
172  Id. at 57. 
173  Id. at 64. 
174  Id. at 69–82. 
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The Court used the same analysis to rule that the Eighth Amendment forbids the use of 

mandatory life imprisonment for juveniles in homicide cases.175 Miller v. Alabama joined two 

cases of juveniles, one from Arkansas and one from Alabama, who had been mandatorily 

sentenced to life imprisonment without the possibility of parole.176 There, the Court explicitly 

rejected the use of the Harmelin test for juveniles when they determined that the Eighth 

Amendment does not allow for a sentence of life without parole for juveniles charged with 

homicide.177 In the same clause of the Eighth Amendment where the Court finds this prohibition 

for lengthy sentences for juveniles, it also finds a heightened “grossly disproportionate” standard 

that applies to adults in non-capital cases.178 

D. The Failure of Proportionality Review 

As it exists today, the Eighth Amendment’s proportionality review provides no legitimate 

protections. Harmelin’s “grossly disproportionate” threshold created a high bar under which few 

petitioners have succeeded. Courts across the country have continued to emphasize that 

violations of the Eighth Amendment’s proportionality principle are exceedingly rare.179 With 

such a high bar to meet, it is difficult to show that a sentence within statutory guidelines is 

disproportionate under the initial grossly disproportionate threshold. 

At the heart of Weems was the idea that the Eighth Amendment’s cruel and unusual 

punishment clause included space for proportionality of sentence length claims, not just claims 

 
175  Miller v. Alabama, 567 U.S. 460, 460 (2012). 
176  Id. at 466–69. 
177  Id. at 471–87. 
178  See generally Harmelin v. Michigan, 501 U.S. 956 (1991) (finding that the cruel and unusual punishment clause 

of the Eighth Amendment prohibits sentences that are “grossly disproportionate” to the offense); see generally 

Graham v. Florida, 560 U.S. 48 (2010) (finding that life imprisonment without the possibility of parole for juvenile 

offenders in non-homicide cases constitutes cruel and unusual punishment under the Eighth Amendment). 
179  State v. Greene, 2025 ND 10, ¶ 12, 16 N.W.3d 188, 192; Patsalis v. Att’y Gen. of Ariz., 480 F. Supp. 3d 937, 

944 (2020). 
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based on the mode of punishment.180 The deference shown to legislatures in Harmelin, Ewing, 

and Lockyer has favored the goal of incapacitation. What has been created, instead of uniform or 

even similar punishment standards, is a patchwork of proportionality standards nationwide. 

Some states have added additional considerations for evaluating when a punishment is 

grossly disproportionate to the offense. The Illinois Constitution has a proportional penalties 

clause, stating that penalties should be determined based on the seriousness of the offense, with 

the ultimate goal of rehabilitation.181 Illinois’ proportionality standard can be violated in three 

ways: “where (1) the penalty for an offense is cruel, degrading, or so completely disproportionate 

to the offense for which it is imposed as to shock the moral sense of the community; (2) similar 

offenses are compared and conduct that creates a less serious threat to public health and safety is 

punished more severely; or (3) the penalties imposed for identical offenses differ.”182   

In addition to the patchwork of proportionality review, there are criticisms about the 

current categorical nature of proportionality review. For adult offenders in non-capital cases, 

there is the Ewing-Harmelin threshold test. Juvenile offenders, however, have more 

considerations in evaluating their proportionality claims. In juvenile cases, courts consider 

developmental factors.183 A different standard of review has also been applied to “mentally 

retarded” individuals.184 Taking into consideration cognitive and behavioral impairments, 

“mentally retarded” individuals have diminished culpability and cannot be sentenced to death.185 

When the Court created this additional factor of culpability for this category of persons, they 

 
180  Weems v. United States, 217 U.S. 349, 368 (2010). 
181  ILL. CONST. art. I, § 11. 
182  People v. Pizano, 806 N.E.2d 1100, 1105 (2004). 
183  Roper v. Simmons, 543 U.S. 551, 569 (2005). 
184  See generally Atkins v. Virginia, 536 U.S. 304 (2002) (establishing the objective indicia of consensus test used 

in Roper). 
185  Id. at 319. 
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cited that imposing the death penalty would fail to serve either as retribution or a sufficient 

deterrent.186 

The Court’s analysis of the lack of deterrent effect lacks sound reasoning. The Court in 

Atkins states the purpose of deterrence in “capital sentencing is predicated upon the notion that 

the increased severity of the punishment will inhibit criminal actors from carrying out murderous 

conduct.”187 As an individual deterrent, influencing the individual to cease committing future 

crimes, the death penalty is effective for everyone who is sentenced to it and the sentence is 

carried out. As a general deterrent, the goal would not be to use the execution of a “mentally 

retarded” individual to deter other “mentally retarded” individuals from committing a crime. 

Instead, it would be the same general deterrent for all of society to deter everyone from 

committing capital offenses. The Court misses the mark and, in doing so, highlights the hole that 

proportionality review, in its current state, has left. Certain types of people are deemed worthy of 

the Eighth Amendment protection from excessive sentences that would “shock the moral sense 

of the community,” but for those who fail to fall into one of those categories, or those who have 

been convicted of multiple crimes, virtually no Eighth Amendment protection from an excessive 

sentence exists. 

V. California’s Three Strike Law: A Cautionary Tale 

The end of the rehabilitation era in the 1980s and 1990s brought with it a national trend 

towards mandatory minimums and habitual offender statutes. The most widely studied habitual 

 
186  Id. at 321. 
187  Id. at 320. 
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offender statute was in California.188 California’s three strikes was signed into law in 1994.189 

There had been some support for the habitual offender statute when it was introduced in March 

1993, following the death of Kimber Reynolds.190 In June 1992, Kimber Reynolds was robbed at 

gunpoint, and during the interaction, was fatally shot in the head.191 Both of the men involved in 

Reynold’s murder were repeat offenders.192 This 1993 attempt failed in the legislature and 

prompted petitions in support of the bill.193 Then, in October 1993, Polly Klaas was kidnapped 

from a slumber party and murdered.194 Klaas was 12 years old.195 The individual convicted of the 

kidnapping and murder was Richard Allen Davis, an individual with a long history of criminality 

going back to his childhood.196 The three strikes bill was again introduced to the legislature with 

minimal changes in January 1994.197 The bill was approved by the legislature and signed into 

law by Governor Pete Wilson in March 1994.198 The speed at which the second amended bill 

became law shows the emotional reaction voters and lawmakers had following two high-profile 

deaths.  

 
188  See generally Joanna M. Shepherd, Fear of the First Strike: The Full Deterrent Effect of California’s Two- and 

Three-Strikes Legislation, 31 J. LEGAL STUDS. 159 (2002) (finding that the three strikes law should deter all 

offenders when studied empirically); see generally Mike Males & Dan Macallair, Striking Out: The Failure of 

California’s “Three Strikes and You’re Out” Law, 11 STAN. L. & POL’Y REV. 65 (1999) (finding that the 1994 three 

strikes law did not have a significant effect on violent crime rates); see generally Mike Males, Striking Out: 

California’s “Three Strikes and You’re Out” Law Has Not Reduced Violent Crime. A 2011 Update., CTR. ON JUV. & 

CRIM. JUST., Apr. 2011, at 1 (finding that by 2011, there was no demonstrable effect on violent crime from 

California’s 1994 three strikes law). 
189  Bill Jones, Why the Three Strikes Law is Working in California, 11 STAN. L. & POL’Y REV. 23, 24 (1999).  
190  Id. at 23–24. 
191  Nat’l Pub. Radio All Things Considered, Two Torn Families Shown Flip Side of 3 Strikes Law, NAT’L PUB. 

RADIO (Oct. 28, 2009), https://www.npr.org/2009/10/28/114219922/two-torn-families-show-flip-side-of-3-strikes-

law [https://perma.cc/87EY-7YR7]. 
192  Id. 
193  Jones, supra note 189, at 24. 
194  Sam Levin, Polly Klaas’s Murder Fueled the 90s Crime Panic. Her Sisters Fear ‘We’re Repeating History,’ THE 

GUARDIAN (Oct. 22, 2022, 6:00 PM), https://www.theguardian.com/us-news/2022/oct/22/polly-klaas-sisters-

criminal-justice-mass-incarceration [https://perma.cc/LJP7-4SYC]. 
195  Id. 
196  Nat’l Pub. Radio All Things Considered, supra note 191. 
197  Jones, supra note 189, at 24. 
198  Id. 
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A. The Scope of Three Strikes 

California previously had a three-strikes law, which was passed in 1927. The law 

required an extra five-year sentence for second-strike offenses, an extra ten-year sentence for a 

third serious conviction, and an additional twenty years to life for third violent felony 

convictions.199 When California considered changing this law in the 1990s, multiple options 

were proposed. One proposed change would have doubled the existing sentence for the 

triggering offense for both second-strike offenses and third-strike offenses.200 A second option 

would have only applied enhanced sentences to violent crimes. For example, for second-strike 

violent offenses, offenders would be sentenced to double the sentence for the triggering offense 

alone.201 For third-strike violent offenses, individuals would be sentenced to twenty-five years to 

life.202 Other ideas would have had a ten-year mandatory minimum for second-strike offenses or 

left the 1927 law unchanged.203  

Ultimately, California lawmakers chose a combination of the first two options. 

California’s March 1994 three-strikes law doubled the nominal sentence for second-strike 

offenses and imposed a sentence of twenty-five years to life for third-strike offenses.204 The 1994 

legislation delineated what qualifies as serious or violent crimes     .205 The first two strikes had 

to stem from serious felonies, regardless of whether they were violent, and a third strike applied 

to all felony offenses.206 Violent crimes involved those crimes with injuries to victims or, in 

 
199  PETER W. GREENWOOD ET AL., THREE STRIKES AND YOU’RE OUT: ESTIMATED BENEFITS AND COSTS OF 

CALIFORNIA’S NEW MANDATORY-SENTENCING LAW 7 (1994), 

https://www.ojp.gov/pdffiles1/Digitization/157053NCJRS.pdf [https://perma.cc/NUG6-49CK]. 
200  Id. 
201  Id. 
202  Id. 
203  Id. 
204  Id. 
205  Id. 
206  Id. 
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some cases, offenses involving deadly weapons.207 Serious crimes include violent crimes and 

those crimes that could have involved injury to a victim.208 Serious but not violent crimes 

involve things like arson and some robberies, assaults, and burglaries.209 Violent crimes include 

crimes like murder, rape, and some robberies and assaults.210 

B. The Cost of Three Strikes  

At the time the bill was created, lawmakers understood its cost. Researchers estimated 

that the new three-strikes law would cost an additional $5.5 billion annually, but they also 

estimated that it would prevent around 340,000 serious crimes per year.211 In reality, the 

California Department of Corrections and Rehabilitation saw a $3 billion increase in its annual 

budget in the ten years following the bill.212 

California’s three-strikes law had a significant impact on the incarceration rate in the 

state. The 1994 three-strikes law coincided with other harsh tough-on-crime era policies. By the 

end of 1994, California had 121,084 individuals sentenced to prison for more than one year.213 

By the end of 1999, that number increased to 160,517 individuals in California prisons.214 In the 

years immediately following its enactment, California politicians boasted significant reductions 

in the violent crime rate. They argued that between 1994 and 1998, homicide rates dropped by 

51.5%, rape dropped by 18.7%, and robbery dropped by 48.6%.215 In reality, this drop coincided 

 
207  Id. at 5. 
208  Id. 
209  Id. at 5–6. 
210  Id. 
211  Id. at 31 (finding that the three strikes law would cost about $16,000 per serious crime prevented). 
212  BRIAN BROWN & GREG JOLIVETTE, LEG. ANALYST’S OFF. OF CAL., A PRIMER: THE THREE STRIKES – THE 

IMPACT AFTER MORE THAN A DECADE (2005), 

https://www.lao.ca.gov/2005/3_strikes/3_strikes_102005.htm#crim%20justice%20system [https://perma.cc/Z3H6-

RL96]. 
213  DARRELL K. GILLIARD & ALLEN J. BECK, BUREAU OF JUST. STAT., PRISON AND JAIL INMATES, 1995 3 (1996). 
214  ALLEN J. BECK, BUREAU OF JUST. STAT, PRISONERS IN 1999 3 (2000).  
215  Jones, supra note 189, at 24. 
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with a nationwide decline in violent crime. During the same period, homicide rates dropped by 

36.67%, rape dropped by 16.54%, and robbery dropped by 36.88% nationally.216 

Researchers have disagreed on the actual impact of the three-strikes law on public safety. 

The California Attorney General’s 1998 report, Three Strikes and You’re Out – Its Impact on the 

California Criminal Justice System After Four Years, claimed that Three Strikes caused the drop 

in crime rates.217 The Attorney General’s report found that the dramatic drop in crime rates 

occurred after the passage of the Three Strikes law.218 Other researchers, however, found that the 

short-term analysis of Three Strikes, which credited the policy with a reduction in crime rates, 

overlooked the fact that an offender sentenced to third strike conviction in late 1995 and 1996 

would have still been incarcerated in 1997 regardless of the introduction of Three Strikes.219 The 

benefits of the Three Strikes legislation would not be felt for years, despite what crime reduction 

advocates claimed. 

The passage of the Three Strikes law led to a dramatic rise in incarceration, creating a 

crisis in the California prisons.220 This was particularly straining on individuals with mental 

illness who were incarcerated.221 Following an Eighth Amendment challenge based on the 

conditions of imprisonment, the Supreme Court upheld a three-judge panel order for California 

to reduce its prison population.222 Critics of the Three Strikes law and California’s strained 

 
216  UNIF. CRIME REPORTING PROGRAM, CRIME IN THE U.S. 2012, TABLE 1: CRIME IN THE UNITED STATES BY 

VOLUME AND RATE PER 100,000 INHABITANTS, 1993–2012 (2012) https://ucr.fbi.gov/crime-in-the-u.s/2012/crime-

in-the-u.s.-

2012/tables/1tabledatadecoverviewpdf/table_1_crime_in_the_united_states_by_volume_and_rate_per_100000_inha

bitants_1993-2012.xls [https://perma.cc/HZK3-53EM]. 
217  Linda S. Beres & Thomas D. Griffith, Did Three Strikes Cause the Recent Drop in California Crime: An 

Analysis of the California Attorney General’s Report, 32 LOY. L.A. L. REV. 101, 101–02 (1998). 
218  Id. at 106–07. 
219  Id. at 118–19. 
220  See Brown v. Plata, 563 U.S. 493, 501–03 (2010). 
221  See id.  
222  Id. at 502 (2010). 
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prison system cited racial disparities and proportionality concerns, leading to Proposition 36 in 

2012, a revision of the 1994 law.223 Proposition 36 amended the existing Three-Strikes law, 

modifying the sentencing scheme for certain third offenses.224 For example, under the new law, 

individuals whose triggering offense is non-serious and non-violent, would be sentenced to twice 

the length of the new charge, as opposed to a twenty-five year mandatory minimum under the 

old scheme.225  

The new three-strikes law would also allow some third-strike offenders to be 

resentenced.226 For example, for third-strikers whose triggering offense was nonserious and non-

violent and who had not “committed specified current and prior offenses, such as certain drug-, 

sex-, and gun-related felonies” were eligible to apply to be resentenced.227 Courts were required 

to resentence eligible offenders unless they posed “an unreasonable risk to public safety” as 

determined by their criminal history, behavior in prison, and participation in rehabilitation 

programming.228 The state estimated that passing Proposition 36 would save $70 million 

annually, which could be increased based on the rate at which individuals are resentenced and 

the number of people sentenced under the updated law who otherwise would have been 

sentenced under the 1994 legislation.229 California voters passed Proposition 36 in 2012.230 As a 

 
223  See generally Beres & Griffith, supra note 71 (challenging the proportionality of life terms for a minor offense); 

see also Scott Ehlers, Vincent Schiraldi & Eric Lotke, JUST. POL’Y INST., RACIAL DIVIDE: AN EXAMINATION OF THE 

IMPACT OF CALIFORNIA’S THREE STRIKES LAW ON AFRICAN-AMERICANS AND LATINOS 1 (2004) (discussing the 

racial disparities in sentencing under California’s three strikes law). 
224  LEG. ANALYST’S OFF. OF CAL., PROPOSITION 36: THREE STRIKES LAW. SENTENCING FOR REPEAT FELONY 

OFFENDERS. INITIATIVE STATUTE. (2012), https://lao.ca.gov/ballot/2012/36_11_2012.aspx [https://perma.cc/6ALX-

744F]. 
225  Id. 
226  Id. 
227  Id. 
228  Id. 
229  Id. 
230  ALISSA SKOG & JOHANNA LACOE, CAL. POL’Y LAB, THREE STRIKES RESENTENCING UNDER PROPOSITION 36 

(2012) 2 (2025), https://capolicylab.org/wp-content/uploads/2025/09/Three-Strikes-Resentencing-under-Prop-36-

2012.pdf [https://perma.cc/6FTC-G8R4]. 
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result, more than 2,200 incarcerated individuals who were serving 25-year-to-life sentences were 

resentenced.231 

VI. Nebraska’s Habitual Offender Statute232  

Nebraska utilizes a mandatory minimum sentence for habitual offenders as opposed to a 

three strikes law. Nebraska’s habitual offender statute was first passed in 1921. The 1921 

legislation provided that, for individuals who had a felony conviction in Nebraska or any other 

state and who committed another felony offense in Nebraska, they would be sentenced to a 

mandatory minimum of ten years.233 If the triggering offense calls for a sentence greater than ten 

years, the punishment for the triggering offense is used.234 This law has remained essentially 

unchanged. The current statute reads:  

Whoever has been twice convicted of a crime, sentenced, and committed to 

prison, in this or any other state or by the United States or once in this state and 

once in at least any other state or by the United States, for terms of not less than 

one year each shall, upon conviction of a felony committed in this state, be 

deemed to be a habitual criminal and shall be punished by imprisonment in a 

Department of Correctional Services adult correctional facility for a mandatory 

minimum term of ten years and a maximum term of not more than sixty 

years . . . 235 

 
231  Id. at 6. 
232  Based on the author’s personal experience at the Douglas County Public Defender’s Office, it is local practice in 

eastern Nebraska for prosecutors and defense attorneys to refer to a defendant getting their sentence enhanced under 

the habitual offender statute as “getting bitched.” 
233  Act effective Apr. 25, 1921, ch. 131, 1921 Neb. Laws 543 (codified at 33 NEB. COMP. STAT. § 10177 (1922)). 
234  Id. 
235  NEB. REV. STAT. § 29-2221(1) (2025). 
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 Nebraska’s statute includes exceptions for possession of a controlled substance 

under Neb. Rev. Stat. § 28-416(3) and select property crimes under Neb. Rev. Stat. §§ 

28-509–518.236 For these select offenses, the mandatory minimum is three years with a 

maximum of twenty years.237 Nebraska’s statute does not create a new offense but instead 

a separately charged sentencing enhancement.238 The separate charge is not litigated 

during a trial.239 Instead, a separate hearing is held before the judge to determine if the 

defendant has been previously convicted of a felony.240 

Nebraska’s sentencing scheme also allows for tiered enhancements based on the 

triggering offense. For example, an individual convicted of first degree assault would 

face a mandatory minimum of twenty-five years (increased from ten), with a maximum 

of sixty years.241 These sentences can only serve to increase an offender’s term of 

imprisonment. The more severe punishment, whether it is the enhanced punishment 

under the habitual offender statute or the original sentence for the crime, governs.242 

In Nebraska, individuals cannot earn good time credit during the term of their 

mandatory minimum.243 Additionally, mandatory minimums must be served 

consecutively.244 When individuals charged with two felonies on the same occasion are 

subject to a sentencing enhancement, the mandatory minimum increases to twenty years, 

 
236  § 29-2221(1)(c). 
237  Id. 
238  § 29-2221(2). 
239  Id.  
240  Id.  
241  § 29-2221(1)(a) (this sentencing scheme applies when at least one of the previous offenses was for an offense 

listed in this section) (other eligible offenses include first degree murder, second degree murder, kidnapping, first 

degree sexual assault, first degree sexual assault of a child, first degree arson, first degree assault on a first responder 

or health care professional, and using an explosive to commit a felony). 
242  § 29-2221(1)(d). 
243  State v. Castillas, 285 Neb. 174, 190, 826 N.W.2d 255, 268 (2013).  
244  Id. at 191, 826 N.W.2d at 268 
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as opposed to ten. For example, it would be possible for an individual to be charged with 

both first- and second- degree assault from the same offense,245 and that individual would 

face a twenty-year mandatory minimum.246 

A. Prior Conviction Hearings 

Following a conviction for a triggering offense, the state must prove, prior to 

sentencing, that the person has been convicted of eligible prior offenses.247 During this 

hearing, evidence must show that the defendant was sentenced to imprisonment for at 

least one year.248 However, the state does not have to prove that the defendant was 

actually imprisoned for that length of time; it only needs to prove that they were 

sentenced to it.249 The prior conviction does not have to be from Nebraska. If a defendant 

has prior felony convictions from other states, those can also be used in the habitual 

offender hearing.250 In order for a prior felony conviction to be applicable, the state has to 

show, by a preponderance of the evidence, that (1) the defendant has had two prior felony 

convictions and was sentenced to more than one year of imprisonment, (2) the defendant 

 
245  State v. Billups, 209 Neb. 737, 744, 311 N.W.2d 512, 516 (1981) (finding that first degree assault and second 

degree assault are distinct offenses, therefore, second degree assault is not a lesser included offense of first degree 

assault).  
246  See generally State v. Ballew, 291 Neb. 577, 867 N.W.2d 571 (2015) (holding that where the defendant was 

convicted of one count of first-degree assault and one count of second-degree assault for one offense and one count 

of first-degree assault and one count of second-degree assault for a second offense, the mandatory minimum was 

forty years). 
247  NEB. REV. STAT. § 29-2221(2) (2025). 
248  State v. Drake, 311 Neb. 219, 235, 971 N.W.2d 759, 773 (2022). 
249  Id. 
250  NEB. REV. STAT. § 29-2221(1) (2025) (“Whoever has been twice convicted . . . in this or any other state or by the 

United States . . . ”); see generally State v. Wabashaw, 274 Neb. 394, 740 N.W.2d 583 (2007) (finding that an out of 

state robbery conviction could be used to enhance the defendant’s sentence).  



 
 

36 

was convicted of each crime, and (3) the defendant was represented by counsel prior to 

the conviction and sentencing.251 

The state’s assertion that a defendant is a habitual offender must be proven by a 

preponderance of the evidence.252 However, the evidence introduced to meet that 

standard need only establish those requirements with “requisite trustworthiness.” 253 

Court records are often used to meet this standard. The Nebraska Supreme Court has 

clarified that the defendant’s oral testimony and “duly authenticated” records from the 

courts and custodial authorities can be used to establish the defendant as a habitual 

offender.254 The evidence can include self-authenticated records from out-of-state 

courts.255 

B. The Impact on Nebraska’s Prison Population 

The State of Nebraska’s newest prison is set to open in 2028, just three years after 

construction began.256 The new facility will have around 300 more beds than the current 

Nebraska State Penitentiary.257 Nebraska’s prison population is growing at a faster rate 

than the rest of the country.258 The impacts of long sentences on the growing prison 

population is felt in the community. In an interview with WOWT News in Omaha, 

 
251  Compare State v. Hall, 270 Neb. 669, 681, 708 N.W.2d 209, 219 (2005), with United States v. Bryant, 579 U.S. 

140, 143 (2016) (explaining that Nebraska law differs from federal habitual offender statutes, where the defendant 

does not have to be represented by counsel in prior proceedings). 
252  Hall, 270 Neb. at 674, 708 N.W.2d at 214. 
253  Id. at 681, 708 N.W.2d at 218. 
254  State v. Robinson, 272 Neb. 582, 633, 724 N.W.2d 35, 77 (2006).  
255  Hall, 270 Neb. at 679, 708 N.W.2d at 217. 
256  Early Signs of Construction Appear at Nebraska’s Site for New Prison, 10/11 NOW (Aug. 7, 2025, 12:56 PM), 

https://www.1011now.com/2025/08/06/early-signs-construction-appear-nebraskas-site-new-prison/ 

[https://perma.cc/C3W3-FMY2]. 
257  Brent Weber, New Nebraska State Prison Site Announced as Systemic Concerns Remain, WOWT (Aug. 17, 

2023, 10:54 PM), https://www.wowt.com/2023/08/18/new-nebraska-state-prison-site-announced-systemic-concerns-

remain/ [https://perma.cc/BF4H-ZTA8]. 
258  Id.  
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Nebraska, Douglas County Sheriff Aaron Handson discussed the real issue with building 

a new prison while attempting to reduce the prison population. Hanson stated, “What we 

need to talk about now is what type of additional infrastructure, carefully designed to 

help promote true rehabilitation and workforce development . . . where do we need the 

focus to go next? Because replacing one new prison with an old prison really won’t 

address our overcrowding problem.”259 Nebraska ranks first nationally in prison 

overcrowding when measured by operational capacity.260 State prisons have been 

operating at over 140% capacity since 2020.261  

There are constraints outside of sentencing that have impacted Nebraska’s ability 

to house inmates. In October 2025, Nebraska Governor Jim Pillen announced the new 

contract with the Department of Homeland Security, which will transform the Work 

Ethic Camp in McCook, Nebraska, into a federal detention center for Immigration and 

Customs Enforcement.262 This partnership requires relocating the 140 individuals housed 

at the Work Ethic Camp.263 Additionally, a storm in August 2025 displaced over 380 

inmates after tearing the roof off of two housing units at the Nebraska State Penitentiary 

in Lincoln, Nebraska.264 Unavoidable disasters, such as the August storm, and decisions 

to further reduce available beds, place additional strains on an already severely strained 

corrections system in Nebraska. 

 
259  Id.  
260  Erin Bamer, Nebraska Ranks Near Top of U.S. in Prison Overcrowding, OIG of Corrections Reports, NEB. 

EXAM’R (Oct. 2, 2025, 12:00 PM), https://nebraskaexaminer.com/2025/10/02/nebraska-ranks-near-top-of-u-s-in-

prison-overcrowding-oig-of-corrections-reports/ [https://perma.cc/647H-BNSY].  
261  Id. (measuring available bed space to determine overcrowding). 
262  Press release, Office of the Governor of Neb., Nebraska Publishes Contract with ICE to use Work Ethic Camp as 

ICE Detention Facility (Oct. 17, 2025) https://governor.nebraska.gov/nebraska-publishes-contract-ice-use-work-

ethic-camp-ice-detention-facility [https://perma.cc/66TP-25ZV].  
263  Bamer, supra note 260. 
264  Id. 
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The “tough on crime” habitual offender statute only adds to the overcrowding 

crisis in the state. Mandatory minimums eliminate judicial discretion, placing the 

prosecutor in charge of deciding who is and is not worthy of an enhanced sentence. The 

use of mandatory minimums results in fixed terms of imprisonment that fail to consider 

rehabilitative efforts individuals make while incarcerated. As a result, mandatory 

minimums contribute directly to the growth of the prison population.265 

C. Calls for Greater Reforms in Nebraska 

The impact of the habitual offender statute and mandatory minimums has not 

gone unnoticed in the legislature. In 2015, state senators introduced Legislative Bill 173. 

This bill would have amended the language of the habitual offender statute to align it 

more closely with California’s 2012 reform. For example, the new bill would have 

required both the prior offense and the triggering offenses to be violent crimes, not just 

felonies.266 The new bill would have removed the grading system, whereby some crimes 

have a mandatory minimum of twenty-five years as opposed to ten years.267 Instead, a 

habitual offender enhancement would always be for a minimum of ten years.268 The new 

bill also removed the term “mandatory,” potentially allowing for the accrual of good time 

during the habitual offender enhanced portion of an individual’s sentence.269 

 
265  AM. C.L. UNION OF NEB., NEBRASKA’S STATEHOUSE-TO-PRISON PIPELINE: REVIEWING 5 YEARS OF CRIMINAL 

JUSTICE LEGISLATION IN NEBRASKA 12 (2021), 

https://www.aclunebraska.org/app/uploads/2021/12/statehouse_to_prison_report_final.pdf [https://perma.cc/9X4T-

CF6G]. 
266  L.B. 173, 104th Leg., 1st Sess. (Neb. 2015) (version introduced on Jan. 12, 2015). 
267  Id. 
268  Id. 
269  Id. 
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In response to Legislative Bill 173, then-Attorney General Doug Peterson 

emphasized the effects of passing the new bill. The former Attorney General stated, 

“[u]nder LB173, only career criminals who commit a very selective subset of crimes 

could be deemed to be habitual criminals.”270 Some of the excluded crimes he listed were 

second or third-degree sexual assault; first, second, or third-degree domestic assault; and 

manufacturing or distributing a controlled substance.271 The former Attorney General 

argued that Legislative Bill 173 would “pose significant and unnecessary risks to public 

safety without appreciable or verifiable impact on overcrowding.”272 It is important to 

recognize that Legislative Bill 173 was introduced less than a year and a half after Nikko 

Jenkins killed four individuals in Omaha, Nebraska.273 At the time of the homicide, 

Jenkins had been released following convictions for robbery, use of a deadly weapon to 

commit a felony, second-degree assault, and third-degree assault of a peace officer.274 

Like California’s reaction to the murders of Kimber Reynolds and Polly Klaas, 

Nebraska’s tough-on-crime policies and conversations continue to revolve around the 

extreme example of Nikko Jenkins, not policies based on empirical research. While 

Jenkins’ offenses would have qualified him as a habitual offender under both the old and 

proposed statute, the outrage surrounding the circumstances of the murders resulted in a 

renewed desire for harsh punishments. 

 
270  Press Release, Neb. Att’y Gen., Attorney General Expresses Concern for Legislative Bills Reducing Criminal 

Sentences (Apr. 14, 2015), https://ago.nebraska.gov/news/attorney-general-expresses-concern-legislative-bills-

reducing-criminal-sentences [https://perma.cc/5HEG-RSBU]. 
271  Id. 
272  Id. 
273  Convicted Spree Killer Nikko Jenkins Will Get the Death Penalty, 10/11 NOW (May 30, 2017, 6:48 AM), 

https://www.1011now.com/content/news/Panel-to-meet-to-decide-fate-of-Nikko-Jenkins-425278314.html 

[https://perma.cc/WH8W-NFPL]. 
274  MARSHALL LUX, OMBUDSMAN’S REPORT: IN THE MATTER OF NIKKO JENKINS 3–5 (2024), 

https://nebraskalegislature.gov/pdf/reports/public_counsel/2014jenkins.pdf [https://perma.cc/2Y9B-9R4R]. 
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D. Policy Recommendations for Nebraska 

Any habitual offender reforms must balance public safety and the need to lower the 

number of incarcerated individuals in the state. Legislative Bill 173 proposed limiting the 

convictions that qualify as a previous conviction.275 This reform would still allow for an 

enhanced penalty for the so-called worst of the worst, for example, those with previous homicide 

or serious assault convictions, but prevent individuals with non-violent, low-level property and 

drug offenses from being a long-term strain on the prison system with no significant benefit to 

public safety. Focusing on diversion programming for certain offenses, like property and drug-

related crimes, can prevent some individuals from receiving a conviction for a triggering offense 

without changing the current eligible offenses. 

Nebraska legislators should also focus on eliminating the use of mandatory minimums as 

a sentence enhancement. As Legislative Bill 173 proposed, a discretionary minimum takes 

control away from prosecutors who face pressure from the public and police departments in 

charging decisions. It places it in the hands of judges, who are better positioned to consider 

mitigating factors. Creating a “safety valve” within the habitual offender statute that allows a 

judge to sentence a person deemed a habitual offender below the minimum when a trigger 

offense is non-violent or when previous convictions are non-violent will help ensure that the goal 

of public safety is truly being reached. Additionally, removing the mandatory minimum language 

would allow offenders to earn good time credit during their enhanced sentence. These changes 

would not only alleviate some of the effects of long sentences on the prison system but also 

incentivize rehabilitation with individuals who are incarcerated. 

 
275  L.B. 173, 104th Leg., 1st Sess. (Neb. 2015) (version introduced on Jan. 12, 2025). 
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a. The Slow Shift to Reform 

In addition to California’s 2012 reform, other systems have altered sentencing practices 

for habitual offenders. In 2023, Colorado implemented second-look policies that allowed for 

sentencing review for individuals who were sentenced to twenty-four or more years under the 

state’s habitual offender law.276 If an individual has served at least ten years of their sentence, 

they may be eligible to apply for a sentence reduction.277 The new legislation only applies to 

offenses committed after July 1, 2023, so individuals will not be eligible to apply for a sentence 

reduction until 2033.278 

In 2018, the federal government passed the First Step Act. The First Step Act modified 

mandatory minimums for some drug sentences, reducing the twenty-year mandatory minimum to 

a fifteen-year mandatory minimum for one prior qualifying conviction, and a mandatory life 

sentence to a twenty-five-year mandatory minimum for two or more prior qualifying 

convictions.279 The First Step Act also expanded the safety valve provision for low-level 

nonviolent drug convictions.280 As with the reforms in California and Colorado, the impact of the 

First Step Act on long-term sentences will take decades to be fully realized.  

VII. Conclusion 

The “grossly disproportionate” standard created by the Supreme Court has failed to 

provide adequate protection under the Eighth Amendment. The Court’s deference to legislatures 

 
276  SARA COHBRA & BECKY FELDMAN, THE SENTENCING PROJECT, THE SECOND LOOK MOVEMENT: AN 

ASSESSMENT OF THE NATION’S SENTENCE REVIEW LAWS 20 (2025), https://www.sentencingproject.org/reports/the-

second-look-movement-a-review-of-the-nations-sentence-review-laws/ [https://perma.cc/8A74-APTH]. 
277  Id. 
278  Id. 
279  NATHAN JAMES, CONG. RSCH. SERV., THE FIRST STEP ACT OF 2018: AN OVERVIEW 1 (2019), 

https://www.congress.gov/crs-product/R45558 [https://perma.cc/5KN5-T93T]. 
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in Harmelin, Ewing, and Lockyer allowed for the continuance of habitual offender statutes, 

which can result in incredibly long terms of incarceration following felonies that would 

ordinarily not be subject to them, effectively rendering these sentences free from meaningful 

review. The problems with habitual offender statutes, however, were not created within the 

courts. The political shift from rehabilitative goals to incapacitation coincided with a fear of 

“career criminals.” A reliance on non-empirical beliefs of repeat offenders and exaggerated 

public safety benefits has had long-term impacts on the prison system. The practical implications 

of these statutes have caused significant strains on prisons. The Nebraska Department of 

Correctional Services estimates that the cost of the new prison will exceed $340 million, but a 

new facility alone cannot resolve the prison overcrowding crisis.281 

The stories of Polly Klaas and Kimber Reynolds demonstrate the profound impact a 

single case can have on policymaking. Klaas’s sisters, Annie and Jess, have spent time as adults 

advocating for a criminal justice system that is not only focused on punitive measures, but also 

on rehabilitation and reform.282 Annie and Jess have started a podcast called “A New Legacy,” 

where they advocate for policies to undo mass incarceration.283  

The effects of three-strikes and other habitual offender laws are long-lasting. The impact 

on correctional systems takes decades to be fully realized and even longer to remedy. Policy 

reforms that focus on rehabilitation are needed to alleviate some of the strain on corrections 

systems. While Nebraska reforms resulted in a lesser sentence for Joseph Guardiola, others 

 
281  Chris Dunker, Lincoln-Based Construction Company Wins Bid to Build New Prison, LINCOLN J. STAR (June 18, 

2025), https://journalstar.com/news/state-regional/article_53b2730e-f406-47a6-960e-75e6cdb5a982.html 

[https://perma.cc/6PLD-LL7J]. 
282  Levin, supra note 194. 
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convicted of non-violent offenses are still impacted by Nebraska’s harsh habitual offender 

sentencing policy. 
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