
 

 

 

 

THE NEBRASKA LAW REVIEW BULLETIN 

 

 

Mandatory Arbitration in the H-2A Visa Program: Structural Constraints on 

Meaningful Consent 

 

 

Aurora Garcia 

J.D., University of Nebraska College of Law, 2026 

 



1 
 

TABLE OF CONTENTS 

I. INTRODUCTION. ................................................................................................................... 2 

II. THE H-2A VISA PROGRAM: THE STRUCTURAL CONDITIONS OF ARBITRATION .................... 3 

A. Illusion Of Consent: Martinez-Gonzalez V. Elkhorn Packing Co., LLC. ............... 6 

B. Undisclosed ‘Side Agreements’: State ex rel. Cisneros v. Alco Harvest, Inc ......... 9 

C. The Transportation-Worker Exemption For H-2A Workers: Rubio-Leon v. Fresh 

Harvest. ............................................................................................................................11 

III. THE LIMITS OF UNCONSCIONABILITY AS A PROTECTIVE MEASURE .................................... 16 

A. H-2A Agreements Under the Sliding Scale Approach .......................................... 17 

B. Unconscionability Is a Reactive, Not Proactive, Defense .................................... 18 

C. The Limited Effectiveness of Contract Defenses in Practice. .............................. 19 

IV. EVALUATING ARBITRATION IN THE H-2A CONTEXT ........................................................... 21 

A. Efficiency And Accessibility as Justifications for Arbitration .............................. 21 

B. Structural Concerns and the Risk of Under-Enforcement .................................... 23 

V. ADDRESSING PREDISPUTE ARBITRATION AGREEMENTS THROUGH LEGISLATIVE REFORM 24 

A. Latest Federal Efforts to Address Issues in the H-2A Program ............................ 25 

B. The 2024 Final Rule: Limits of Agency Regulation ............................................. 25 

C. Congressional Action Is Necessary to Limit Mandatory Arbitration.................... 27 

VI. CONCLUSION: RESTORING PARTIES’ EXPRESS CONSENT IN ARBITRATION ......................... 29 

 



2 
 

I. INTRODUCTION. 

Jorge,1 a twenty-two-year-old from rural central Mexico, became his family’s breadwinner 

after his father’s death. He left Mexico to work detasseling corn in Nebraska for several months. 

Being thousands of miles from home is hard, but he knows this is a chance to earn better wages 

than he could back home. Jorge and other workers arrive at isolated, employer-provided housing, 

bound by contracts they do not understand and cannot negotiate. With no path to citizenship, 

their livelihoods depend on the goodwill of a single employer who may underpay, overwork, or 

house them in poor living conditions, knowing that they are unlikely to complain. 

This paper explores the relationship between mandatory arbitration agreements and a 

uniquely vulnerable class of workers, like Jorge, who uniquely operate within a system that ties 

their legal status and livelihood to their employer. The goal of this paper is to provide a review of 

the structural inequalities embedded into the structure of the H-2A program and to assess 

whether mandatory arbitration impedes H-2A workers’ ability to exercise their statutory rights, 

regardless of their immigration status. 

Part II discusses the structure of the H-2A Temporary Agricultural Program (H-2A visa 

program) and how it facilitated the imposition of arbitration provisions. Part II also analyzes 

three cases demonstrating their effects on mandated arbitration agreements on H-2A workers, 

specifically: (i) the illusion of consent, (ii) the lack of disclosure during the recruitment process, 

and (iii) the narrow construction of the Federal Arbitration Act’s transportation-worker 

exemption as applied to H-2A workers. Part III provides an overview of the limitations of 

unconscionability and contract defenses as protective measures. Part IV explores the advantages 

 
1  Jorge is a fictional composite character intended to illustrate conditions documented throughout this paper. The 

conclusions in this paper could apply to other visa holders, but this paper is limited to the H-2A program given their 

unique circumstances. 
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and disadvantages of mandatory arbitration for H-2A workers. Finally, Part V assesses the 

effectiveness of government efforts to strengthen protections for H-2A workers and proposes 

necessary interventions to exempt H-2A workers from mandatory arbitration.  

 

II. THE H-2A VISA PROGRAM: THE STRUCTURAL CONDITIONS OF ARBITRATION. 

Recently, companies in the United States have increasingly relied on foreign labor to address 

the broad and growing demands of the agricultural sector.2 In 1986, Congress created the modern 

H-2A visa program through the Immigration Reform and Control Act, which formally 

established a temporary agricultural worker category within the Immigration and Nationality 

Act.3 Congress designed the H-2A visa program to provide a mutually beneficial solution to 

agricultural labor shortages by allowing foreign workers to work legally in the United States 

without disrupting the interests of domestic workers.4 Over the past two decades, the number of 

H-2A visas has expanded significantly.5 In 2005, the United States Department of Labor (DOL) 

certified approximately 48,000 positions.6 Over that same period, the issuance of H-2A visas 

 
2  Christian Valencia & Nick Paulson, The Growing Role of H-2A Workers in U.S. Agriculture, FARMDOC DAILY 

(2025), https://farmdocdaily.illinois.edu/2025/07/the-growing-role-of-h-2a-workers-in-us-agriculture.html 

[https://perma.cc/Z6DC-KPX5] (noting that “more than 380,000 workers were authorized under [the H-2A] 

program” in 2024, “a 300% increase from 2010, when only 94,000 workers participated”); U.S. DEP’T OF AGRIC., 

ECON. RSCH. SERV., U.S. H-2A (TEMPORARY AGRICULTURAL EMPLOYMENT OF FOREIGN WORKERS) POSITIONS 

CERTIFIED BY STATE, FISCAL YEARS 2005–24, https://www.ers.usda.gov/data-products/chart-gallery/chart-

detail?chartId=86844 [https://perma.cc/45WD-RMK8] (last visited Sept. 7, 2026) (“[T]he number of H-2A positions 

requested and approved has increased more than sevenfold in the past 18 years, from just over 48,000 positions 

certified in fiscal 2005 to around 385,000 in fiscal year 2024.”). 
3  Immigration Reform and Control Act of 1986, Pub. L. No. 99-603, § 301, 100 Stat. 3359, 3411–16 (codified as 

amended at 8 U.S.C. § 1101(a)(15)(H)(ii)(a)) (establishing the H-2A temporary agricultural worker program). 
4  Tina Vásquez, Human Trafficking or a Guest Worker Program? H-2A’s Systemic Issues Result in Catastrophic 

Violations, PRISM (Apr. 14, 2023), https://prismreports.org/2023/04/14/h2a-visa-wage-theft-exploitation/ 

[https://perma.cc/T9DV-TW88]; ANDORRA BRUNO, CONG. RSCH. SERV., R42434, IMMIGRATION OF TEMPORARY 

LOWER-SKILLED WORKERS: CURRENT POLICY AND RELATED ISSUES 6–7 (2012). 
5  Valencia & Paulson, supra note 2. 
6  Id. 
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grew to 315,328 H-2A visas in the fiscal year 2024.7 In 2024, Mexican nationals comprised the 

majority of participants, accounting for approximately 90% of H-2A visa holders.8 

Driven by economic opportunity, the H-2A program offers mutual benefits to many rural 

Mexicans, in particular, who struggle to earn a living through subsistence farming and have 

limited access to wage-paying jobs locally.9 Even where local work is available, wages are 

significantly lower than in the United States. Unskilled workers can earn at least ten times more 

in the United States than in their home countries.10 However, once in the United States, H-2A 

workers become “ultimate outsiders,” highly vulnerable to control and abuse, unlike other 

farmworkers, because their legal status and livelihoods are tied to a single sponsoring 

employer.11 The workers’ lack of visa portability creates a “grave imbalance of power,” leaving 

them with no realistic choice but to submit to the employer’s requirements to secure their 

livelihood and stay in the United States.12 

To employ H-2A workers, employers must complete a labor certification process13 with the 

Department of Labor. Employers are required to prove that there are insufficient workers 

 
7  U.S. DEP’T OF STATE, REPORT OF THE VISA OFFICE 2024, TBL.XV(B), 

https://travel.state.gov/content/dam/visas/Statistics/AnnualReports/FY2024AnnualReport/Table%20XVB.pdf 

[https://perma.cc/9NYC-77UD] (last visited Sept. 7, 2026). 
8  BRYAN BAKER, U.S. DEP'T OF HOMELAND SEC., OFF. OF HOMELAND SEC. STAT., POPULATION ESTIMATES FOR 

NONIMMIGRANTS RESIDING IN THE UNITED STATES: FISCAL YEARS 2019 TO 2024 (Aug. 12, 2025), 

https://ohss.dhs.gov/topics/immigration/nonimmigrant/population-estimates/fy24-nonimmigrant-pop-est 

[https://perma.cc/PN7X-ZKW6] (“Nearly 90% of the Mexican nonimmigrants were temporary workers.”). 
9  Briana Beltran, 134,368 Unnamed Workers: Client-Centered Representation on Behalf of H-2A Agricultural 

Guestworkers, 42 N.Y.U. REV. L. & SOC. CHANGE 572 & n.201 (2019); see S. POVERTY L. CTR., CLOSE TO SLAVERY: 

GUESTWORKER PROGRAMS IN THE UNITED STATES 12 (2013). 
10  S. POVERTY L. CTR., supra note 9, at 12. 
11  Id. at 529 (H-2A agricultural guestworkers are considered the “ultimate outsiders” because they enter the United 

States on temporary visas to labor for a specific period with no other ties to or rights in the country). 
12  Improving Protections for Workers in Temporary Agricultural Employment in the United States, 89 Fed. Reg. 

33,898, 33,988 (Apr. 29, 2024) (to be codified at 20 C.F.R. pts. 651, 653, 655, 658 and 29 C.F.R. pt. 501). 
13  U.S. Dep’t of Lab., H-2A Temporary Certification for Agriculture Workers, https://flag.dol.gov/programs/H-2A 

[https://perma.cc/4F9P-K93J] (last visited Apr. 27, 2026) (H-2A labor certification is a DOL-administered process, 

employers must comply with recruitment and wage protections before hiring foreign workers). 
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available domestically,14 and that wages and working conditions of similarly employed U.S. 

workers will not be adversely affected.15 Employers must also reimburse the travel to and from 

the worker’s home country, provide housing, pay a wage at a rate the DOL establishes, and 

provide either three meals per day or free and convenient cooking facilities.16 Essentially, 

employers become responsible for the livelihood of their workers, and if the relationship ends, so 

does the workers’ immigration status and their ability to work in the United States.17  

Given the power imbalance, these workers are particularly vulnerable to potentially unfair 

employment terms. One such term is mandatory arbitration. The Ninth Circuit’s decision in 

Martinez-Gonzalez v. Elkhorn Packing Co., demonstrates how the “inequitable imbalance” 

inherent in the H-2A program enabled mandatory arbitration that benefits H-2A employers.18 

Three cases illustrate how courts have addressed mandatory arbitration for H-2A workers: (A) a 

Ninth Circuit case that enforced an arbitration agreement despite H-2A workers’ claims of 

coercion;19 (B) a California court’s decision to void an undisclosed arbitration agreement that 

violated H-2A regulations;20 and (C) a federal court’s refusal to exempt H-2A workers from the 

FAA’s transportation-worker rule.21  

 

 
14  Annie Smith, Imposing Injustice: The Prospect of Mandatory Arbitration for Guestworkers, 40 N.Y.U. REV. L. & 

SOC. CHANGE 375, 383 (2016). 
15  Id. 
16  20 C.F.R. § 655.122(g); Beltran, supra note 9, at 542–44. 
17  Smith, supra note 14, at 387. 
18  Melodee Wines, The Freedom to Contract: Employment Arbitration Is Feeding on Farm Laborers, 58 UIC L. 

REV. 249, 251 (2024).  
19  See Martinez-Gonzalez v. Elkhorn Packing Co., LLC, 25 F.4th 613, 617–28 (9th Cir. 2021). 
20  See State ex rel. Cisneros v. Alco Harvest, Inc., 315 Cal. Rptr. 3d 553, 557 (Cal. Ct. App. 2023). 
21  See Rubio-Leon v. Fresh Harvest, Inc., 812 F. Supp. 3d 944, 953 (N.D. Cal. 2025). 
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A. Illusion Of Consent: Martinez-Gonzalez v. Elkhorn Packing Co., LLC 

In Martinez-Gonzalez, the Ninth Circuit held that mandatory arbitration did not necessarily 

constitute economic duress or undue influence for an H-2A visa holder.22 Martinez-Gonzalez, an 

H-2A worker recruited from Mexico, sued his employers for wage and hour violations.23 The 

defendants moved to compel arbitration agreements signed during the workers’ orientation, 

which Martinez-Gonzalez argued were obtained under economic duress and undue influence.24 

He and approximately 150 recruited workers attended a mass orientation at the end of a workday 

following a twelve-hour bus ride from Mexico a couple days earlier.25 The workers waited in line 

for nearly forty minutes as supervisors flipped through stacks of “new hire” documents, directed 

them where to sign, and rushed them out so others could sign.26 

The Ninth Circuit found that Martinez-Gonzalez failed to establish the elements of economic 

duress and undue influence.27 Economic duress was not present because a “single unified” 

orientation served a practical business function; therefore, asking the workers to sign an 

agreement upon arrival was neither inherently unlawful nor indicative of bad faith.28 Applying an 

objective “reasonably prudent person” standard, the court explained that Martinez-Gonzalez 

failed to pursue reasonable alternatives.29 The court explained that he could have asked whether 

signing the arbitration agreement was necessary to keep his job, as no one said it was mandatory 

 
22  Martinez-Gonzalez, 25 F.4th at 627–28. 
23  Id. at 619. 
24  Id.  
25  Id. at 619, 629. 
26  Id. at 619, 627. 
27  Id. at 619. 
28  Id. at 620–21 (citing CAL. CIV. CODE § 1689(b)(1) (authorizing rescission of a contract based on economic 

duress)); Perez v. Uline, Inc., 68 Cal. Rptr. 3d 872, 876 (2007) (defining economic duress as a wrongful act 

sufficiently coercive to induce a reasonably prudent person with no reasonable alternative to assent to an 

unfavorable contract). 
29  Id. at 623. 
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or that refusing to sign would cause termination.30 He could have also revoked the agreement 

within the ten-day revocation period under California law, and there was no evidence of the 

employer’s interference with the workers’ right to do so.31  

Moreover, the court assessed undue influence under a two-pronged test: (1) was Martinez-

Gonzalez unduly susceptible and (2) was there excessive pressure by Elkhorn.32 First, there was 

no evidence of “wholesale mental incapacitation” because Martinez-Gonzalez was a competent 

individual with a secondary education and not mentally incapacitated.33 Second, while the 

circumstances surrounding orientation were not ideal,34 the conditions were not considered 

oppressive actions under California law.35 Rushing the workers was interpreted as logistical 

accommodation for other workers, not as a coercive tactic.36 Consequently, “guided by the law, 

not sympathies,” the Ninth Circuit concluded that the arbitration agreement was signed neither 

under economic duress nor undue influence, and it reversed and remanded the case to the district 

court.37 

In dissent, Judge Rawlinson criticized the majority’s approach, particularly regarding 

mandatory arbitration, arguing that their reliance on a “reasonably prudent person” standard was 

 
30  Id.  
31  Id. at 624. 
32  Id. at 625. 
33  Id. at 625–26 (citing CAL. CIV. CODE §§ 1575, 1689(b)(1) (defining undue influence and permitting rescission)); 

Odorizzi v. Bloomfield Sch. Dist., 54 Cal. Rptr. 533, 540 (1966) (describing undue influence as the use of excessive 

pressure on a vulnerable party). 
34  Id. at 627 (the lower court relied on circumstances such as the unusual time and setting of the orientation, the 

workers’ lack of time to review the agreement or consult counsel, the pressure to sign quickly after a long day of 

travel and work, and supervisors’ statements urging compliance with company rules). 
35  Id. at 626–27 (citing Odorizzi, 54 Cal. Rptr. at 541 (identifying factors of excessive pressure: “(1) discussion of 

the transaction at an unusual or inappropriate time; (2) consummation of the transaction in an unusual place; (3) 

insistent demand that the business be finished at once; (4) extreme emphasis on untoward consequences of delay; (5) 

the use of multiple persuaders by the dominant side against a single servient party; (6) absence of third-party 

advisers to the servient party; and (7) statements that there is no time to consult financial advisers or attorneys”)). 
36  Id. at 628. 
37  Id. at 629. 
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inappropriate given the “disproportionate bargaining power” between the parties.38 In her view, 

any purported consent to arbitration was illusory because it was obtained in a “coercive 

environment.”39 The record indicated evidence of the workers’ limited ability to refuse 

arbitration: they were exhausted, hungry, and rushed when they signed the “new hire” 

documents, and depended on the employer for their visas, housing, and jobs.40 Further, the 

workers were not meaningfully informed of the rights they were waiving, and when questions 

were raised, the documents were allegedly described in misleading terms.41 Under such 

conditions, the choice to reject arbitration was essentially nonexistent.42 

These concerns exposed the broader problem associated with arbitration in these 

circumstances. Martinez-Gonzalez and his co-workers were left with two options: lose their job 

and lawful status in the United States or submit to a forced-arbitration forum selected by their 

employer, governed by rules written for the company’s benefit.43 Since the Ninth Circuit 

addressed only the enforceability of the arbitration agreement under the doctrines of economic 

duress and undue influence, the court’s decision did not address whether an employer’s failure to 

disclose the arbitration agreement violated H-2A regulations, or whether nondisclosure affected 

the agreement’s enforceability under California contract law or under the FAA.44 The next 

 
38  Id. at 632 (Rawlinson, J.,  dissenting). 
39  Id. at 633 (Rawlinson, J.,  dissenting). 
40  Id. at 634–36 (Rawlinson, J.,  dissenting). 
41  Id. at 635 (Rawlinson, J.,  dissenting) (“Moreover, Martinez-Gonzalez’s co-worker testified that when he did ask 

questions about the documents he was signing, he was told that they concerned ‘insurance.’”). 
42  Id. at 637 (Rawlinson, J.,  dissenting) (“The majority concedes that Elkhorn hurried workers to sign the new-hire 

documents, but mischaracterizes that fact as an accommodation to other workers waiting in line to sign rather than 

‘some bad-faith pressure tactic.’”). 
43  Small Print, Big Impact: Examining the Effects of Forced Arbitration Before the S. Comm. On the Judiciary, 

118th Cong. 4 (2024) (statement of Myriam E. Gilles, Professor of Law, Benjamin N. Cardozo School of Law), 

https://larc.cardozo.yu.edu/faculty-testimony/16 [https://perma.cc/B9TK-WPEY] (explaining that forced arbitration 

leads most consumers to abandon claims rather than pursue individual arbitration). 
44  See generally Improving Protections for Workers in Temporary Agricultural Employment in the United States, 89 

Fed. Reg. 33,898 (Apr. 29, 2024) (to be codified at 20 C.F.R. pts. 651, 653, 655, 658 and 29 C.F.R. pt. 501) (laying 

out new regulations to protect the rights of temporary agricultural workers); see generally Martinez-Gonzalez, 25 

F.4th at 613 (deciding the issue on undue influence and economic duress grounds rather than statutory or regulatory 
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section turns to a succeeding case that directly addressed whether the nondisclosure of arbitration 

as a material term of employment, on its own, was sufficient to render the agreement 

unenforceable. 

 

B. Undisclosed ‘Side Agreements’: State ex rel. Cisneros v. Alco Harvest, Inc.  

During the labor certification process, the H-2A employer must file Form ETA-790, a 

certified document that states the “material terms and conditions of employment,” also known as 

the “job order.”45 The job order acts as the employment agreement between the H-2A employer 

and the workers, and it must comply with the regulatory requirements governing wages, benefits, 

and working conditions.46 If the parties do not execute a separate written contract, the job order 

constitutes the work contract and incorporates the obligations imposed by federal law.47 The 

DOL regulations require employers to ensure compliance with “all applicable Federal, State, and 

local laws and regulations, including health and safety laws.”48  

Courts have recognized that H-2A workers have contractual rights under the job order 

requirements.49 As seen in Martinez-Gonzalez, ‘side agreements’ imposed on an employee after 

the worker arrives at the worksite have become a troubling trend in the H-2A visa program.50 

 
grounds); State ex rel. Cisneros v. Alco Harvest, Inc., 315 Cal. Rptr. 3d 553, 557 (Cal. Ct. App. 2023) (finding that 

failure to disclose arbitration agreement in H-2A job orders violated the H-2A program regulations). 
45  20 C.F.R. § 655.103(b) (“Job Order. The document containing the material terms and conditions of employment 

that is posted by the State Workforce Agency (SWA) on its interstate and intrastate job clearance systems based on 

the employer's Agricultural Clearance Order (Form ETA–790/ETA–790A and all appropriate addenda), as submitted 

to the NPC.”); see also 20 C.F.R. § 655.122(c). 
46  H-2A Temporary Agricultural Workers, U.S. CITZENSHIP & IMMIGR. SERVS., https://www.uscis.gov/working-in-

the-united-states/temporary-workers/h-2a-temporary-agricultural-workers [https://perma.cc/JFF2-4RTW]. 
47  See 8 U.S.C. § 1188; 29 C.F.R. § 501.10; 20 C.F.R. § 655.122(q); 20 C.F.R. § 655.122(q). 
48  20 C.F.R. § 655.135(e). 
49  See generally Rivera v. Peri & Sons Farms, Inc., 735 F.3d 892 (9th Cir. 2013) (holding that H-2A job orders 

incorporated into employment agreements create enforceable contractual obligations); see generally Frederick Cnty. 

Fruit Growers Ass’n, Inc. v. Martin, 968 F.2d 1265, 1268 (D.C. Cir. 1992) (recognizing that H-2A job orders set 

binding employment terms between growers and workers). 
50  Improving Protections for Workers in Temporary Agricultural Employment in the United States, 89 Fed. Reg. 

33,898, 34,001 (Apr. 29, 2024) (to be codified at 20 C.F.R. pts. 651, 653, 655, 658 and 29 C.F.R. pt. 501); see also 
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Modified terms of a job order not previously disclosed were ‘side agreements’ because they often 

introduced undisclosed, additional conditions of employment, such as mandatory arbitration 

clauses.51 The California Courts of Appeal scrutinized the enforceability of undisclosed ‘side 

agreements’ in State ex rel. Cisneros v. Alco Harvest, Inc.52 

In Cisneros, the court held that mandatory arbitration is a “material term or condition” of 

employment that must be disclosed during the labor certification process, and the failure to do so 

violates federal regulations, rendering such agreements unenforceable.53 Edgar Cisneros, an H-

2A worker, argued that his employer could not enforce mandatory arbitration or class action 

waivers based on undisclosed arbitration agreements.54 The employer asked Cisneros and other 

workers to sign the agreements, separate from the job order, during orientation in Mexico.55  

The appellate court affirmedthe trial court’s denial of the motion to compel arbitration.56 The 

court reasoned that because an arbitration agreement requires a worker to forfeit substantial 

rights, such as the right to a jury trial and the ability to participate in class actions, it constitutes a 

material term that must be included with recruitment documents.57 Therefore, failure to disclose 

 
In re Adm’r, Wage & Hour Div., U.S. Dep’t of Lab. v. Sun Valley Orchards, LLC, No. 2017-TAE-00003, 2021 WL 

2407468, at *11 (Dep’t of Lab. May 27, 2021) (final admin. rev. by Admin. Rev. Bd.) (describing an employer who, 

after terminating workers without cause, required them to sign forms falsely stating they had left voluntarily and 

purporting to waive their rights to the three-fourths guarantee of compensation). 
51  Id.; see also Magana-Munoz v. W. Coast Berry Farms, LLC, No. 5:20-cv-02087-EJD, 2020 WL 3869188, at *5 

(N.D. Cal. July 9, 2020), motion for relief from judgment granted, 2022 WL 6584545, at *3 (N.D. Cal. Sept. 29, 

2022) (denying defendants’ motion to compel arbitration after finding that they failed to disclose the arbitration 

agreement in the job offer and job order, instead presenting it as a “side agreement” at orientation in violation of H-

2A regulatory requirements). 
52  See generally State ex rel. Cisneros v. Alco Harvest, Inc.,, 315 Cal. Rptr. 3d 553 (Cal. Ct. App. 2023) (finding that 

arbitration agreements needed to be disclosed to workers to be enforceable). 
53  Id. at 557. 
54  Id. at 458. 
55  Id. at 555–57. 
56  Id. at 558. 
57  Id. at 557. 
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the mandatory arbitration agreement in the job orders constituted a violation of regulatory 

transparency requirements and policy provisions of the California Civil Code.58  

Cisneros reaffirmed the enforceability of mandatory arbitration provisions in job orders, as 

long as they are disclosed as “material terms and conditions” of employment before a worker 

accepts the position. The ruling did not prohibit mandatory arbitration provisions, but it 

emphasized the importance of clear and timely disclosure. The ruling became an important step 

in ensuring that H-2A workers are informed of the conditions of employment before accepting 

work, traveling from abroad, and becoming economically dependent on a single employer.  

Cisneros also prompted the DOL to clarify its position that arbitration agreements are 

material terms that must be disclosed in the job order.59 However, disclosure requirements do not 

give H-2A workers the ability to avoid arbitration; they only ensure that workers are informed it 

exists. The FAA’s strong presumption of enforceability leaves H-2A workers with little practical 

ability to challenge the agreements they are required to sign. 

 

C. The Transportation-Worker Exemption For H-2A Workers: Rubio-Leon v. Fresh 

Harvest.  

H-2A workers have faced other barriers in challenging the enforceability of mandatory 

arbitration under the FAA, where a potential avenue for avoiding arbitration exists under the 

 
58  Id. (explaining that requiring workers to waive the “substantial right” to a judicial forum and jury trial constitutes 

a “material term” of employment that must be disclosed in the H-2A job order under DOL regulations, and that a 

contract is unlawful if it is contrary to an express provision of law or the policy underlying that law); see also CAL. 

CIV. CODE § 1667. 
59  Improving Protections for Workers in Temporary Agricultural Employment in the United States 89 Fed. Reg. 

33,898, 34,003 (Apr. 29, 2024) (to be codified at 20 C.F.R. pts. 651, 653, 655, 658 and 29 C.F.R. pt. 501) 

(“Rather…the Department reiterates its longstanding policy that under the Department’s H-2A regulations, an 

arbitration agreement is a material term and condition of the job that must be disclosed in the job order and that it is 

a violation for the employer to impose such a material term and condition of employment on the workers if it is not 

included in the job order and disclosed in the work contract.”). 
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transportation-worker exemption. Specifically, section 1 of the FAA excludes “contracts of 

employment of seamen, railroad employees, or any other class of workers engaged in foreign or 

interstate commerce” from the Act’s coverage, which means that workers who qualify for this 

exemption cannot be compelled into arbitration and retain the right to sue in court.60 To qualify, 

workers must be “actively ‘engaged in transportation’ of goods across borders via the channels of 

foreign or interstate commerce” and play a “direct and necessary role in the free flow of goods 

across borders.”61 In Southwest Airlines Co. v. Saxon, the Supreme Court rejected an industry-

wide approach to defining the relevant “class of workers” under § 1 and established a two-prong 

test that (1) identifies the relevant “class of workers” based on the actual work that the members 

of the class, as a whole typically perform, rather than the employer’s general business activities, 

and (2) determines whether that class of workers is engaged in interstate commerce.62  

Several federal courts of appeals have applied the transportation-worker exemption to certain 

“last mile” or “last leg” delivery drivers who complete the final segment of an interstate delivery 

route or supply chain.63 Courts routinely recognize these drivers as transportation workers when 

they transport goods from distribution hubs to their ultimate destination while the goods remain 

unchanged during their journey and in a continuous stream of interstate commerce.64 However, 

 
60  9 U.S.C. § 1; see also Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 119 (2001) (holding that § 1 of the FAA 

exempts “only contracts of employment of transportation workers”). 
61  See Sw. Airlines Co. v. Saxon, 596 U.S. 450, 458 (2022) (interpreting the transportation-worker exemption in 9 

U.S.C. § 1). 
62  Id. at 450–51. 
63  See Practical Law Labor & Employment, Employment Arbitration Agreements (U.S.), in THOMSON REUTERS 

PRACTICAL LAW NOTE W-015-2380, https://acrobat.adobe.com/id/urn:aaid:sc:US:8e5465cf-18d0-43a6-be65-

048092a84e47 [https://perma.cc/GUQ9-6KK5] (last visited Sept. 7, 2026) (explaining common provisions and 

enforceability considerations in employment arbitration agreements). 
64  See generally Rittmann v. Amazon.com, Inc., 971 F.3d 904 (9th Cir. 2020) (holding that Amazon delivery drivers 

engaged in interstate commerce because they completed the final leg of packages already moving through interstate 

channels); see generally Waithaka v. Amazon.com, Inc., 966 F.3d 10 (1st Cir. 2020) (holding that last-mile drivers 

hauled goods on the final leg of interstate journeys); see generally Brock v. Flowers Foods, Inc., 121 F.4th 753 (10th 

Cir. 2024) (finding that intrastate drivers transporting the goods after they are brought in to the state are part of a 

“single, unbroken stream of interstate commerce”). 
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the scope of the § 1 exemption for last-mile drivers has been recently settled. In Flowers Foods v. 

Brock, the Supreme Court held that “a worker who transports goods on an intrastate leg of an 

interstate journey can qualify for § 1’s exemption without crossing state lines or interacting with 

vehicles that do.”65 

Although H-2A visas are generally limited to agricultural work, some H-2A workers perform 

transportation-related duties as part of their agricultural employment. Immigrant workers 

currently make up 18% of truck drivers,66 and H-2A workers are eligible to obtain commercial 

driver’s licenses.67 However, H-2A workers performing transportation work cannot predict 

whether the transportation-worker exemption applies to them. In Rubio-Leon v. Fresh Harvest, 

Inc., the Northern District of California adopted a narrow interpretation of the transportation-

worker exemption as applied to H-2A workers, further limiting their ability to avoid mandatory 

arbitration.68  

The plaintiffs were four workers who arrived in the United States on H-2A visas to work as 

truck drivers, “operating tractor-trailers on roads and highways hauling harvested vegetables 

to . . . cooler[s] and produce-packing locations.”69  According to the workers, the defendants 

were misclassified as field laborers in job orders to avoid paying prevailing wages.70 They 

brought a collective and class-action lawsuit against their employers, alleging violations of the 

Fair Labor Standards Act (FLSA) and California labor laws.71 Their employers moved to compel 

 
65  Flowers Foods, Inc. v. Brock, 608 U.S. 380, 380 (2026). 
66  U.S. COMM. FOR REFUGEES & IMMIGRANTS, POLICY & ADVOCACY REPORT 10.29.2025 U.S. COMM. FOR 

REFUGEES & IMMIGRANTS (2025), https://sway.cloud.microsoft/YOacACo2d7e7EK5M [https://perma.cc/MPQ4-

G8W5].  
67  Id. 
68  Rubio-Leon v. Fresh Harvest, Inc., 812 F. Supp. 3d 944, 953–55 (N.D. Cal. 2025). 
69  Id. at 947–48. 
70  Id.at 948. 
71  Id. 
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arbitration.72 The workers did not dispute entering into the arbitration agreements—they argued 

that they qualified for the transportation-worker exemption because they were “engaged in 

foreign or interstate commerce.”73  

The court disagreed. Applying the Saxon two-prong test, the court first identified the relevant 

“class of workers” based on the work the H-2A workers typically performed.74 To assess the 

second prong of whether that class is “engaged in foreign or interstate commerce,” the court 

applied the narrow interpretation of this prong used in Saxon and considered whether the H-2A 

workers played a “direct and necessary role” in the transportation of goods through interstate 

commerce.75 Relying on the plaintiffs’ signed statement affidavits, descriptive pay stubs, and H-

2A visa job orders, the court found there was no genuine dispute of fact that the workers 

belonged to a “class of workers” whose primary duties involved truck driving and hauling 

agricultural products.76 However, the evidence did not demonstrate that the plaintiffs played a 

“tangible and meaningful role” in the movement of goods through interstate commerce or 

worked “near the heart of the [interstate] supply chain.”77  

Distinguishing prior Ninth Circuit precedent not involving H-2A workers, the court explained 

that the job orders only showed that they transported agricultural products from the fields to a 

local cooling facility.78 The record failed to provide sufficient evidence of what happened to the 

 
72  Id. at 947. 
73  Id. at 950. 
74  Id. at 951–52. 
75  Id. at 953 (quoting Sw. Airlines Co. v. Saxon, 596 U.S. 450, 458 (2022)); see also Cir. City Shores, Inc. v. Adams, 

532 U.S. 105 (2001) (finding that courts must give the transportation worker exemption a “narrow construction”); 

Ortiz v. Randstad Inhouse Servs., LLC, 95 F.4th 1152, 1159–60, 1164 (9th Cir. 2024) (explaining that the inquiry 

focuses on workers’ “relationship with the flow of goods and the extent to which [their] role enables [the goods] to 

flow in interstate commerce,” and that the relevant question includes “how, when, and where goods move through 

the supply chain”). 
76  Rubio-Leon, 812 F. Supp. 3d at 951. 
77  Id. at 953. 
78  Id.; compare Rittman v. Amazon.com, Inc., 971 F.3d 904, 915–17 (9th Cir. 2020) (drivers delivered goods that 

had already traveled across state lines), with Carmona v. Domino’s Pizza, LLC, 73 F.4th 1135, 1138 (9th Cir. 2023), 
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goods after reaching the facility, whether the goods moved in interstate commerce, or whether 

the plaintiffs participated in the movement of those goods.79 Without such evidence, the 

necessary nexus to interstate commerce could not be established or was interrupted.80 The court 

granted the defendants’ motion to compel arbitration and ordered that all claims involving FLSA 

and California labor law violations must be resolved through individual arbitration.81 While the 

court did not provide guidance on drafting job orders, its ruling gave employers a blueprint for 

the burden H-2A workers must meet to avoid arbitration under the Section 1 exemption.82 The 

court’s reasoning also provides plaintiffs’ lawyers with guidance for future cases. Since the 

Rubio-Leon court reasoned that “there is no evidence reflecting what happens to the goods after 

they reach the cooling facility[,]”83 a future claimant who can prove with shipping records, buyer 

contracts, or supply chain documents that goods regularly move between states after the cooling 

facility will have a stronger case than the Rubio-Leon plaintiffs, whose evidence did not establish 

such connection. 

Collectively, Martinez-Gonzalez, Cisneros, and Rubio-Leon illustrate a pattern of systemic 

roadblocks to access to legal remedies for labor violations in the H-2A context. The plaintiffs 

signed mandatory arbitration agreements, and had little choice but to do so.84 When housing, 

employment, and legal status all depend on a single employer, the fine print of employment 

contracts functions as a condition for securing the job rather than optional, revocable terms, even 

 
cert denied, 144 S. Ct. 1391 (2024) (drivers transported pizza products from supply chain to customers, indicating 

one stream of interstate commerce). 
79  Id. at 953–54. 
80  Id. 
81  Id. at 957. 
82  See Fli-Lo Falcon, LLC v. Amazon.com, Inc., 97 F.4th 1190, 1194 (9th Cir. 2024). 
83  Rubio-Leon, 812 F. Supp. 3d at 953. 
84  See Martinez-Gonzalez v. Elkhorn Packing Co., LLC, 25 F.4th 613, 633 (9th Cir. 2021) (Rawlinson, J., 

dissenting) (quoting Martinez-Gonzalez v. Elkhorn Packing Co., LLC, No. 18-cv-05226-EMC, 2019 WL 5556593, 

at *6 (N.D. Cal. Oct. 29, 2019)) (“[O]f the thousands of employees hired, no employee has ever refused to sign the 

Arbitration Agreement.”). 
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if it includes arbitration.85 Employers know a pool of available, similarly situated individuals is 

ready to work if one person declines.86 As a result, workers lack a realistic opportunity to bargain 

over pre-set terms and are left with little choice but to accept them.87 As discussed in the next 

section, courts are likely to enforce mandatory arbitration agreements in the H-2A context as 

long as the regulatory and procedural requirements are met.88 Although contract law defenses are 

available to employment agreements, their effectiveness in the H-2A context varies.89 

 

III. THE LIMITS OF UNCONSCIONABILITY AS A PROTECTIVE MEASURE. 

“Unconscionability is a well-established contract-law doctrine that says that when a contract 

is grossly unfair in its terms and/or in the manner in which it was procured, it will not be 

enforced.”90 Employees often challenge mandatory arbitration agreements on grounds of 

unconscionability, arguing that the way the employer obtained the agreement and its substantive 

terms are inherently unfair.91 In most jurisdictions, a party must demonstrate both procedural and 

substantive unconscionability.92  

 
85  See Smith, supra note 14, at 402; see also Martinez-Gonzalez, 25 F.4th at 631–32 (Rawlinson, J., dissenting) 

(describing the worker’s dependence on employer-provided housing and transportation, and his belief that his H-2A 

visa tied him to a single employer). 
86  See Smith, supra note 14, at 402 (noting that guestworkers “compete with a near-endless supply of other migrants 

from throughout the world”).  
87  See Rubio-Leon, 812 F. Supp. 3d at 951 (“If Plaintiffs fail to present a genuine dispute of material fact that the 

exemption applies, the Court must compel arbitration.”); Martinez-Gonzalez, 25 F.4th at 628 (reversing the district 

court’s refusal to enforce the arbitration agreement); see also Improving Protections for Workers in Temporary 

Agricultural Employment in the United States 89 Fed. Reg. 33,898, 34,001 (Apr. 29, 2024) (to be codified at 20 

C.F.R. pts. 651, 653, 655, 658 and 29 C.F.R. pt. 501) (“[E]ven if a mandatory arbitration agreement would be a 

permissible term and condition of employment for a particular H-2A job opportunity if disclosed in the job order, it 

is a violation of the H-2A regulations for the employer to impose such a material term and condition of employment 

on the workers if it was not disclosed in the job order.”). 
88  See infra Part III. 
89  See also Rubio-Leon, 812 F. Supp. 3d at 951; Martinez-Gonzalez, 25 F.4th at 628. 
90  KATHERINE V.W. STONE & ALEXANDER J.S. COLVIN, ECON. POL’Y INST., THE ARBITRATION EPIDEMIC: 

MANDATORY ARBITRATION DEPRIVES WORKERS AND CONSUMERS OF THEIR RIGHTS 9 (2015), 

https://www.epi.org/publication/the-arbitration-epidemic/ [https://perma.cc/4L69-B5H2]. 
91  Practical Law Labor & Employment, supra note 63. 
92  Wex Definitions Team, Unconscionability, LEGAL INFO. INST., 

https://www.law.cornell.edu/wex/unconscionability [https://perma.cc/98UJ-SKKX] (last visited Mar. 10, 2026); see 
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Procedural unconscionability focuses on the circumstances surrounding contract formation, 

concerning the lack of meaningful choice by one party.93 To determine substantive 

unconscionability, courts require that specific terms of the agreement are “so outrageous and 

unfair” that they “shock[] the conscience” of the court.94 Since arbitration itself is a lawful, 

encouraged forum under federal law, the existence of a clause waiving a jury trial or class-action 

rights is rarely considered substantively unconscionable on its own.95 In employment arbitration, 

provisions may be substantively unconscionable when the agreement “unreasonably” favors the 

party seeking to enforce the agreement.96 

 

A. H-2A Agreements Under the Sliding Scale Approach. 

Some jurisdictions, including California, analyze unconscionability under a sliding scale 

approach. Under a sliding scale framework, “both procedural and substantive unconscionability 

must be shown . . . but . . . need not be present in the same degree[,]” such that a greater showing 

 
also Ragone v. Atl. Video at Manhattan Ctr., 595 F.3d 115, 121–22 (2d Cir. 2010) (recognizing unconscionability as 

a defense to arbitration agreements but enforcing the agreement by severing unfair terms rather than invalidating the 

agreement). 
93  See, e.g., Kepas v. eBay, 412 F. App’x 40, 45 (10th Cir. 2010); Seawright v. Am. Gen. Fin. Servs., Inc., 507 F.3d 

967, 977 (6th Cir. 2007); Dallas Aerospace, Inc. v. CIS Air Corp., 352 F.3d 775, 787 (2d Cir. 2003); Ferguson v. 

Countrywide Credit Indus., Inc., 298 F.3d 778, 783 (9th Cir. 2002); Lim v. TForce Logistics, Inc., 8 F.4th 992, 

1000–01 (9th Cir. 2021) (identifying factors relevant to procedural unconscionability, including adhesion, disparity 

in bargaining power, the employee’s sophistication, time to review, opportunity to consult counsel or opt out, and 

whether terms are hidden or unduly complex). 
94  Isabel Ortega-Romero, Unconscionability & Involuntary Arbitration Agreements: The Systemic Exploitation of 

Immigrant Labor in the United States, 30 CARDOZO J. EQUAL RTS. & SOC. JUST. 767, 778 (2024) (quoting Adams v. 

John Deere Co., 774 P.2d 355, 357 (Kan Ct. App. 1989)). 
95  STONE & COLVIN, supra note 90, at 10–11 (discussing how Supreme Court decisions such as Concepcion and 

Italian Colors have upheld arbitration agreements coupled with class-action waivers, limiting both unconscionability 

challenges and the ability of workers to vindicate statutory rights collectively). 
96  See, e.g., Zimmer v. CooperNeff Advisors, Inc., 523 F.3d 224, 230 (3d Cir. 2008); Quilloin v. Tenet HealthSystem 

Phila., Inc., 673 F.3d 221, 234 (3d Cir. 2012); Seawright v. Am. Gen. Fin. Servs., Inc., 507 F.3d 967, 977 (6th Cir. 

2007); Lim v. TForce Logistics, Inc., 8 F.4th 992, 1002–05 (9th Cir. 2021) (substantively unconscionable terms 

include: cost-sharing provisions, one-sided arbitration obligations, unreasonable time limits, limitations on remedies, 

and provisions that make pursuing claims prohibitively expensive). 
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of one may compensate for a lesser showing of the other.97 Even in the context of H-2A 

agreements, courts still apply the sliding scale approach because H-2A agreements often exhibit 

procedural unconscionability due to their adhesive nature, as workers’ immigration status 

depends on the employment relationship, and workers lack bargaining power.98  

Although not explicitly an unconscionability case, Cisneros illustrated a close example of the 

application of procedural unconscionability principles. The court invalidated arbitration 

provisions imposed through practices that undermined fairness when the employer failed to 

disclose arbitration as a material term of the workers’ job order or employment agreement.99 

What remains true for H-2A workers is that the effectiveness of unconscionability is limited by a 

high evidentiary burden and by federal jurisprudence that prioritizes the “national policy 

favoring arbitration.”100 

 

B. Unconscionability Is a Reactive, Not Proactive, Defense. 

A legal deficiency of the doctrine of unconscionability in the context of H-2A agreements is 

that it operates reactively rather than preventively. Unconscionability is traditionally used as a 

“shield” to defend against the enforcement of a contract, not as a “sword” to seek affirmative 

 
97  See Ronderos v. USF Reddaway Inc., 114 F.4th 1080, 1089 (9th Cir. 2024); Velarde v. Monroe Operations, LLC, 

333 Cal. Rptr. 3d 301, 305–08 (Cal. Ct. App. 2025); see also Armendariz v. Found. Health Psychcare Servs., Inc., 6 

P.3d 669, 690 (2000) (explaining that a “sliding scale” is such where greater substantive unconscionability requires 

less procedural unconscionability, and vice versa). 
98  See Styczynski v. MarketSource, Inc., 340 F. Supp. 3d 534, 541 (E.D. Pa. 2018) (quoting Salley v. Option One 

Mortg. Corp., 925 A.2d 115, 125 n.12 (Pa. 2007)) (describing the Pennsylvania sliding-scale approach, under which 

“where the procedural unconscionability is very high, a lesser degree of substantive unconscionability may be 

required”); id. at 545 (quoting Nino v. Jewelry Exch., Inc., 609 F.3d 191, 196–97, 202 (3d Cir. 2010)) (noting that 

the Third Circuit found procedural unconscionability where an employee was “dependent on the employer . . . for 

his immigration status and his very capacity to work”). 
99  State ex rel. Cisneros v. Alco Harvest, Inc., 315 Cal. Rptr. 3d 553, 557 (Cal. Ct. App. 2023) (“[Defendants’] 

submissions mention nothing, however, about workers signing a separate, all-encompassing arbitration agreement 

when they reported to orientation. The agreement is thus unlawful and unenforceable.”). 
100  Smith, supra note 14, at 395–96 (quoting Southland Corp v. Keating, 465 U.S. 1, 2 (1984)) (explaining courts 

may find arbitration agreements unconscionable where they “unreasonably favor the employer” or involve 

deception, though such challenges are “very rarely successful”). 
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recovery or money damages.101 Generally, an employee cannot sue an employer for imposing an 

unconscionable contract; they can raise the defense only after a dispute has already reached 

litigation or arbitration.102 If a court finds only one provision unconscionable, it has the 

discretion to sever that clause and enforce the remainder of the contract, leaving the worker 

bound by the same relationship that facilitated the exploitation.103 While unconscionability can 

void an unfair H-2A contract, it is a defensive measure that does not allow workers to proactively 

sue for damages or restitution for the abuse they suffered under those terms. 

 

C. The Limited Effectiveness of Contract Defenses in Practice.  

The bar for H-2A workers to prove economic duress or undue influence is high because 

courts are constrained by the FAA’s presumption of enforceability, even when H-2A workers’ 

“circumstances of the signing of the arbitration agreements [are] not ideal.”104 However, even if 

an H-2A claimant prevailed in arbitration on a contract defense claim, arbitration awards are 

typically unpublished and do not create binding rules or legal precedents for future cases.105 For 

instance, the decision in Martinez-Gonzalez does not provide details on any potential arbitration 

costs that Martinez-Gonzalez may have faced, if any.106 Although arbitration is not completely 

 
101  Ortega-Romero, supra note 94, at 793. 
102  Id. at 795 (quoting Jeffrey M. Haber, The Doctrine of Unconscionability and Fraudulent Inducement, 

FREIBERGER HABER LLP (Apr. 10, 2023), https://www.fhnylaw.com/the-doctrine-of-unconscionability-and-

fraudulent-inducement [https://perma.cc/628A-FDPW]) (“[U]nconscionability can only be asserted as a 

defense . . . not as a claim for money damages.”). 
103  Id. at 794. 
104  Martinez-Gonzalez v. Elkhorn Packing Co., 25 F.4th 613, 622, 632 (9th Cir. 2021) (finding “not ideal” 

circumstances insufficient to constitute “excessive pressure” or “a mockery of [the] freedom of contract”).  
105  Gilles, supra note 43, at 16. 
106  See also Martinez-Gonzalez v. Elkhorn Packing Co., 635 F. Supp. 3d 883, 900 (N.D. Cal. 2022) (compelling 

arbitration on remand); see generally Martinez-Gonzalez, 25 F.4th 613 (addressing only enforceability of arbitration 

agreements due to economic duress and undue influence, without discussing arbitration costs). 
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private, existing reporting requirements are limited, as most states do not require arbitration 

reporting.107  

In 2025, nearly half of all H-2A visas were issued in five states: Florida, Georgia, California, 

Washington, and North Carolina.108 Out of the five, only California requires arbitration providers 

to report prior cases, party relationships, and business entities, while individual parties may 

remain anonymized.109 Further complicating the identification of parties, H-2A workers can be 

hired directly by the employer, an agricultural association, or a labor contractor,110 and these 

entities are not always the same. Consequently, public information about H-2A workers in 

arbitration remains inconsistent or incomplete.111  

The absence of nationwide arbitration reporting requirements delays the development of 

meaningful data needed to support long-term policy reform and improve the structure of the H-

2A visa program.112 When courts hesitate to recognize H-2A workers’ unique circumstances as 

sufficient to establish contract defenses, arbitration “shields” exploitative practices from public 

scrutiny when little information is known.113 As a result, common-law contract defenses remain 

 
107  Catherine Dirksen, It’s the Law!: Virginia Focuses Attention on Large Players in Arbitration, INT’L INST. FOR 

CONFLICT PREVENTION & RESOL. (Apr. 14, 2026), https://www.cpradr.org/news/virginia-focuses-attention-on-large-

players-in-arbitration [https://perma.cc/QQ57-RS8G] (comparing proposed arbitration reporting requirements to 

similar reforms in Washington, D.C. and California).  
108  Samantha Ayoub, H-2A Program Use Continues to Soar, AM. FARM BUREAU FED’N (Jan. 22, 2026), 

https://www.fb.org/market-intel/h-2a-program-use-continues-to-soar [https://perma.cc/XBV2-C8MP]. 
109  CAL. CIV. PROC. CODE § 1281.96 (West 2025). 
110  20 C.F.R. § 655.1301 (2025). 
111  Nat’l Inst. for Workers’ Rts., Forced Arbitration: How Employers Get Away with Violating Workers’ Rights, 

https://niwr.org/state-policy-clearinghouse/spc-forced-arbitration/ [https://perma.cc/VFC5-KZAK] (last visited Apr. 

28, 2026). 
112  Smith, supra note 14, at 417 (explaining that public access to guestworker litigation outcomes promotes 

transparency, enables oversight, and can drive policy reform in labor enforcement). 
113  See Gilles, supra note 43, at 10–11 (noting that forced arbitration can shield violations of consumer protection 

laws, civil rights statutes, and protections for active-duty servicemembers from public scrutiny).  
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largely illusory for H-2A workers, where “take-it-or-leave-it” agreements are enforced despite a 

lack of bargaining power between parties.114  

 

IV. EVALUATING ARBITRATION IN THE H-2A CONTEXT. 

As an alternative dispute resolution mechanism, arbitration provides parties with an 

opportunity to resolve disputes outside of court through a third-party decision-maker.115 

Congress designed the FAA to provide a streamlined, efficient method for resolving disputes, 

helping eliminate “the law’s delay” and relieving congested court dockets.116 Therefore, 

proponents of arbitration may argue that it offers H-2A workers a means to pursue claims, as its 

flexibility provides a quicker, more individualized, and less costly alternative to litigation. 

 

A. Efficiency And Accessibility as Justifications for Arbitration. 

For H-2A workers, whose employment is temporary by definition, the prospect of prolonged 

litigation may not be practical. One study found that the average time to reach a trial verdict in 

mandatory arbitration was just under a year, compared to almost two years in either federal or 

state court.117 In this context, avoiding the formalities and delays of traditional litigation may 

provide a less burdensome path to dispute resolution. The individualized, less formal nature of 

arbitration may offer certain advantages. 

 
114  Id. at 1–2 (describing the widespread use of forced arbitration clauses in adhesion contracts across consumer and 

employment agreements that limit access to judicial remedies). 
115  6 CAL. JUR. 3D Arbitration and Award § 29, Westlaw (database updated May 2026); see Alternative Dispute 

Resolution, BLACK’S LAW DICTIONARY (12th ed. 2024). 
116  Margaret L. Moses, Arbitration of Worker Contracts: New Prime’s Proper Statutory Interpretation of the 1925 

Federal Arbitration Act, 21 CARDOZO J. CONFLICT RESOL. 415, 421 (2020) (citing Arbitration of Interstate 

Commercial Disputes: Hearing of S. 1005 and H.R. 646 Before the J. Comm. of Subcomms. on the Judiciary, 68th 

Cong. 7–8 (1924) (statement of Charles Bernheimer, Chairman, New York Chamber of Com.)). 
117  STONE & COLVIN, supra note 90, at 19. 
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Unlike traditional courtrooms, arbitration offers a more relaxed environment that can be 

tailored to the specific circumstances of H-2A workers, potentially reducing barriers to 

participation for workers unfamiliar with formal legal processes. Arbitrators generally use 

informal rules of evidence and procedure, allowing parties to tell their stories without being 

constrained by the complex technicalities of the public legal system.118 Additionally, an expert 

arbitrator may facilitate a “quicker, better-informed result” than a judge or jury who may have 

little to no background in the complexities of agricultural labor and the H-2A program.119 Since 

many H-2A workers face language barriers and limited familiarity with the American legal 

system, they may find it desirable to avoid the complexities of the courtroom.120 

Proponents may argue that arbitration only changes the forum in which workers’ rights are 

adjudicated since even claims brought under the Migrant and Seasonal Agricultural Worker 

Protection Act (AWPA) can be arbitrated.121 The AWPA provides statutory protection for H-2A 

workers that cannot be waived, and remedies include actual damages, statutory damages of up to 

$500 per plaintiff per violation, and equitable relief.122 Moreover, the American Arbitration 

Association (AAA) provides that when arbitration is “employer-promulgated,” the employer 

must pay the arbitrator’s fees in full, thereby removing a financial barrier for workers.123 

Proponents argue that without arbitration, most low-wage workers would have no viable 

alternative because lawyers will not find their small claims worth the time and expense.124  

 
118  Id. at 5. 
119  Wines, supra note 18, at 254–55. 
120  Beltran, supra note 9, at 570–71. 
121  29 U.S.C. § 1854 (authorizing a private right of action for migrant agricultural workers and providing for actual 

damages, statutory damages, and equitable relief, including enhanced damages for safety-related violations). 
122  29 U.S.C. § 1854(c)(1). 
123  STONE & COLVIN, supra note 90, at 20 tbl. 1. 
124  Alexander J.S. Colvin & Mark D. Gough, Mandatory Employment Arbitration, 19 ANN. REV. L. & SOC. SCI. 131, 

138 (2023) (“The strongest public policy argument in favor of mandatory arbitration holds that the traditional civil 

litigation system is inaccessible to most employees, particularly low-wage workers.”). 
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B. Structural Concerns and the Risk of Under-Enforcement. 

However, the arguments for efficiency and accessibility rest on assumptions that fail to 

consider the realities of H-2A workers. Recent data indicates that H-2A workers rarely file 

complaints. Between 2024 and 2025, the DOL completed only 649 investigations, less than half 

the number conducted a decade earlier, despite the H-2A program more than doubling in size 

over that period.125 However, this decline does not reflect fewer violations, but rather, diminished 

enforcement capacity. Federal investigators for labor violations have “become so strapped for 

resources” that only a “tiny fraction” of farms are inspected.126  

Similarly, the Government Accountability Office found that between 2018 and 2023, only 

fifteen percent of investigations into 2,857 H-2A employers were initiated by H-2A workers, 

while 85 percent were agency-directed.127 According to the Wage and Hour Division (WHD), the 

workers’ reluctance to complain stemmed from fears that “reporting a violation poses a risk to 

their jobs, housing, H-2A visas, and opportunities for future work.”128 Over the six-year period, 

wage violations consistently accounted for 42 percent of employer violations.129  

For H-2A workers, like those in Martinez-Gonzalez, Cisneros, and Rubio-Leon, mandatory 

arbitration agreements often include class action waivers, eliminating their most realistic 

mechanism for recovering wage losses.130 Given their “precarious immigration status” and 

 
125  Max Blau, The Dramatic Rise of Farm Labor Contractors Has Led to Rampant Abuses. Here’s Why Regulators 

Have Failed to Stop Them, PROPUBLICA (Feb. 5, 2026), https://www.propublica.org/article/h-2a-visa-farmworker-

exploitation-regulators [https://perma.cc/EW4X-AAWE]. 
126  Id. 
127  U.S. GOV’T ACCOUNTABILITY OFF., GAO-25-106389, H-2A VISA PROGRAM: AGENCIES SHOULD TAKE 

ADDITIONAL STEPS TO IMPROVE OVERSIGHT AND ENFORCEMENT 30 (2024), https://www.gao.gov/assets/gao-25-

106389.pdf [https://perma.cc/3N3M-7C6S]. 
128  Id. 
129  Id. at 31. 
130  Gilles, supra note 43, at 16 (explaining that class action-banning forced arbitration clauses were designed to 

deter individuals from filing cases altogether). 
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limited “ability to complain in the face of employer lawbreaking[,]”131 it is unsurprising that 

most H-2A workers feel discouraged from taking action at all.  

 

V. ADDRESSING PREDISPUTE ARBITRATION AGREEMENTS THROUGH LEGISLATIVE 

REFORM. 

As the H-2A workforce expands, the regulatory and enforcement infrastructure governing the 

program must expand with it. Currently, an estimated 515,000 H-2A workers are expected by 

2034,132 despite concerns that growth may already place downward pressure on H-2A workers’ 

wages.133 The Trump administration recently approved modifications to the Adverse Effect Wage 

Rate (AEWR)134 methodology, meaning that farmworkers will earn $5.56 an hour less in some 

states like Georgia;135 cuts that apply only to workers with H-2A visa status.136 Depleted 

investigatory resources and wage cuts may result in even more violations going unreported. 

Without federal arbitration reporting requirements or regulations on predispute agreements, 

transparency and accountability will remain constrained.  

 

 
131  Daniel Costa, Econ. Pol’y Inst., Congressional Budget Amendment and New DOL Wage Rule Together Would 

Greatly Expand Work Visas for Farmworkers and Drastically Lower Their Wages, tbl. 2 (2025), 

https://www.epi.org/blog/congressional-budget-amendment-and-new-dol-wage-rule-together-would-greatly-expand-

work-visas-for-farmworkers-and-drastically-lower-their-wages/ [https://perma.cc/MX7C-GCD4]. 
132  Id. 
133  Id. (projected wage outcomes under the 2026 AEWR show that H-2A workers could earn tens of thousands of 

dollars less annually than non-H-2A workers across multiple agricultural industries). 
134  ELIZABETH WEBER HANDWERKER, CONG. RSCH. SERV., RL48833, CONCISE HISTORY OF WAGE REGULATIONS 

FOR THE H-2A AGRICULTURAL WORKER VISA 1 (2026) (wage methodology designed “to guard against adverse 

effects on similarly employed U.S. workers”). 
135  Alicia A. Caldwell & Eliyahu Kamisher, Trump’s Wage Cut for Foreign Labor Is a Gift to Farmers, L.A. TIMES 

(Apr. 23, 2026), https://www.latimes.com/business/story/2026-04-23/trumps-wage-cut-for-foreign-labor-is-gift-to-

farmers [https://perma.cc/LZ3E-RLKL]. 
136  Costa, supra note 131 (“The wage cuts from the AEWR . . . currently apply only to H-2A farmworkers, who can 

only be employed in seasonal jobs.”). 
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A. Latest Federal Efforts to Address Issues in the H-2A Program. 

Federal efforts to improve conditions for H-2A workers remain limited in scope. In 2022, the 

H-2A program’s governing federal agencies, the Department of State (DOS) and the Department 

of Labor (DOL), along with the U.S. Agency for International Development (USAID), jointly 

issued Guidance on Fair Recruitment Practices for Temporary Migrant Workers, an outline of 

non-binding policy guidelines aimed at preventing labor exploitation.137 In 2024, the DOL 

promulgated the Final Rule, Improving Protections for Workers in Temporary Agricultural 

Employment in the United States, 89 Fed. Reg. 33898, (April 29, 2024), amending existing H-2A 

regulations to improve transparency, worker autonomy, and employer accountability.138  

 

B. The 2024 Final Rule: Limits of Agency Regulation.  

The Final Rule addressed reporting requirements between H-2A employers and recruiters,139 

and disclosure standards.140 Following “a troubling trend of H-2A employers imposing ‘side 

agreements’ that purport to add or waive certain terms and conditions of employment as 

compared to those disclosed in the job order[,]” the DOL identified undisclosed arbitration 

agreements as examples, citing Martinez-Gonzalez and Cisneros among illustrative cases.141 The 

DOL reinforced existing disclosure requirements: H-2A employers risk regulatory violations if 

they introduce undisclosed ‘side agreements’ or new material terms and conditions of 

 
137  U.S. DEP’T OF STATE, U.S. AGENCY FOR INT’L DEV. & U.S. DEP’T OF LABOR, GUIDANCE ON FAIR RECRUITMENT 

PRACTICES FOR TEMPORARY MIGRANT WORKERS (2022), 

https://www.dol.gov/sites/dolgov/files/OPA/newsreleases/2022/06/ILAB20220565.pdf [https://perma.cc/GA7X-

F5S8]. 
138  Improving Protections for Workers in Temporary Agricultural Employment in the United States, 89 Fed. Reg. 

33898 (Apr. 29, 2024) ( to be codified at 20 C.F.R. pts. 651, 653, 655, 658 and 29 C.F.R. pt. 501). 
139  Id. at 33996. 
140  Id. at 34028. 
141  Id. at 34001 (“Other H-2A employers have required workers to sign arbitration agreements after the workers 

have arrived at the place of employment, without having disclosed such a requirement in the job order.”). 
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employment, such as mandatory arbitration agreements, after H-2A workers arrive.142 

Additionally, to protect H-2A workers, the DOL expressed that mandatory arbitration agreements 

attached as ‘side agreements’ to job orders must “include language affirmatively stating that a 

worker may not be prevented from filing complaints or communicating with the DOL.”143 

Agricultural employers and associations opposing disclosure proposals relied on Martinez-

Gonzalez to argue that “an H-2A employee and employer may enter into a binding arbitration 

agreement not specifically disclosed in the H-2A job order.”144 In contrast, commentators from 

advocacy groups raised concerns over workers’ ability to understand ‘side agreements’ and the 

risk of coercion in obtaining consent. They emphasized that even when disclosed and provided in 

Spanish, workers would lack “the opportunity to have someone review the side agreements with 

them prior to signing them” and may be “forced to sign these agreements through intimidation, 

yelling, threats, or other unlawful measures.”145 Advocates have warned that undisclosed side 

agreements, including arbitration agreements, “may lead workers to believe that they do not have 

a right to communicate with the [DOL].”146 However, the DOL reiterated that it “did not take a 

position . . . on whether an undisclosed arbitration agreement may be valid under the [FAA] or 

under any applicable State law.”147 Further, the DOL declined to “amend its regulations to list 

arbitration agreements as a material term or condition that must be disclosed in the job order,” 

explaining that “such a revision is neither required nor practical.”148 

 

 
142  Id. (“[A]n employer may not seek to add new material terms and conditions of employment after the worker 

arrives at the place of employment, even if [such terms] would otherwise be permissible if . . . disclosed[.]”). 
143  Id. at 34001–02.  
144  Id. at 34002. 
145  Id. at 34001–02 (summarizing comments submitted by Farmworker Justice). 
146  Id. at 34002. 
147  Id. at 34003. 
148  Id.  
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C. Congressional Action Is Necessary to Limit Mandatory Arbitration. 

Similar to agency action, judicial action alone cannot override the Supreme Court’s broad 

interpretation of the FAA.149 To effectively overcome FAA preemption, federal legislation is 

necessary. In Gilmer v. Interstate/Johnson Lane Corp. 500 U.S. 20 (1991), the Supreme Court 

held that employment claims can be arbitrated unless Congress has shown an intention to 

preclude arbitration in the text or legislative history of the relevant statute.150 As a result, where a 

statute is silent on arbitration, arbitration agreements are generally enforceable for claims arising 

under the governing statute. For H-2A workers, without express arbitration-related limitations 

within either the FAA or the Immigration and Nationality Act (INA),151 mandatory arbitration 

agreements will remain enforceable.152 

State-level attempts to circumvent the FAA are also unlikely to succeed. In AT&T Mobility v. 

Concepcion, the Court held that the FAA preempts state law attempts to invalidate class action 

arbitration waivers.153 Regarding employment matters, the Court in Epic Systems v. Lewis, held 

that the National Labor Relations Act (NLRA) does not implicitly prohibit class action waivers 

in arbitration agreements because the relevant statutory text contained no clear and manifest 

congressional intent to displace the FAA.154 The Court’s message has been clear: if Congress 

 
149  STONE & COLVIN, supra note 90, at 27 (discussing how “[t]he [Supreme] Court repeatedly holds that the [FAA] 

overrides any state law or judicial doctrine that obstructs arbitration.”). 
150  Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 29 (1991) (“ . . . that intention will be deducible from [the 

statute’s] text or legislative history”). 
151  H-2A Temporary Agricultural Worker Program, U.S. DEP’T OF HOMELAND SEC. (Dec. 21, 2022), 

https://www.dhs.gov/h-2a-temporary-agricultural-worker-program [https://perma.cc/6PNX-3PV5] (explaining that 

the H-2A program is managed by three federal agencies: the Department of Labor, U.S. Citizenship and Immigration 

Services, and the Department of State). 
152  8 U.S.C. § 1101(a)(15)(H)(ii)(a) (defining the H-2A nonimmigrant classification for temporary agricultural 

workers). 
153  AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 343 (2011) (reasoning that although § 2 “preserves generally 

applicable contract defenses,” it does not save state-law rules that “stand as an obstacle to the accomplishment of the 

FAA’s objectives”). 
154  Epic Sys. Corp. v. Lewis, 584 U.S. 497, 498, 510–13 (2018) (“[§7] does not mention class or collective action 

procedures or even hint at a clear and manifest wish to displace the Arbitration Act. It is unlikely that Congress 

wished to confer a right to class or collective actions in § 7 . . . ”). 
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wants to restrict arbitration in any specific context, Congress must do so within the statutory 

text.155  

Fortunately, precedent for congressional action exists. Congress has used its legislative 

power to exclude specific claims from the FAA statutorily. For example, the Ending Forced 

Arbitration of Sexual Assault and Sexual Harassment Act of 2021 (EFAA) directly carved out 

sexual assault and sexual harassment claims, giving claimants the choice to proceed in arbitration 

or in court.156 Congress has also authorized federal agencies to restrict or ban mandatory 

arbitration in certain contexts. Specifically, the Dodd-Frank Wall Street Reform and Consumer 

Protection Act of 2010 prohibits mandatory predispute arbitration clauses in residential mortgage 

agreements.157 In both contexts, Congress recognized that mandatory arbitration within 

structurally unequal relationships compromises the meaningful consent that arbitration requires. 

The same recognition and ability to choose arbitration should extend to H-2A workers, whose 

structural dependency is built into the structure of the H-2A program. Congress must enact 

federal legislation amending both the FAA and the INA to prohibit predispute mandatory 

arbitration as an enforceable term of H-2A employment, while preserving post-dispute arbitration 

as a voluntary election available to the worker. Similar to the EFAA, H-2A workers must not be 

subject to predispute arbitration or pre-joint action waivers. The INA amendment must prohibit 

employers from requiring predispute mandatory arbitration or a collective action waiver as a 

condition of H-2A employment, and make such a requirement a violation of the job order.  

 
155  Id. at 514 (“Telling, too, is the fact that when Congress wants to mandate particular dispute resolution procedures 

it knows exactly how to do so.”); Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991) (quoting 

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985)) (“If Congress intended the 

substantive protection afforded by the ADEA to include protection against waiver of the right to a judicial forum, 

that intention will be deducible from text or legislative history.”). 
156  Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act of 2021, Pub. L. No. 117-90, 136 Stat. 

26 (2022) (codified at 9 U.S.C. §§ 401–402). 
157  15 U.S.C. § 1639c(e)(3) (2018). 
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Recent legislative developments reflect recognition that predispute mandatory arbitration in 

employment relationships lacks meaningful consent. Lawmakers recently reintroduced the 

Forced Arbitration Injustice Repeal Act, which would “prohibit predispute arbitration agreements 

that force arbitration of future employment, consumer, antitrust, and civil rights disputes” and 

predispute class action waivers, if enacted.158 Although unlikely to pass, the bill’s reintroduction 

shows that congressional action to protect workers is overdue and achievable.  

Ultimately, this proposal, modeled after prior successful congressional action, is narrowly 

tailored and aligns with the FAA’s goal of providing a “speedier, more economical”159 method of 

resolving disputes between parties who voluntarily chose it. It further maintains the “same 

footing”160 between arbitration and litigation that the FAA was intended to guarantee. Regardless 

of their immigration status, H-2A workers are entitled to the voluntary freedom to choose 

arbitration, after a dispute arises.  

 

VI. CONCLUSION: RESTORING PARTIES’ EXPRESS CONSENT IN ARBITRATION. 

Unlike most workers in the United States, H-2A workers’ livelihoods, immigration status, 

and well-being are linked to a single employer. This dynamic, embedded into the structure of the 

H-2A program, creates a relationship in which workers cannot meaningfully consent to the terms 

of the job order, including predispute arbitration. The lack of comprehensive data on mandatory 

arbitration clauses in H-2A job orders reflects the difficulty of fully capturing the scope of this 

 
158  Forced Arbitration Injustice Repeal (FAIR) Act, S. 2799, 119th Cong. § 2 (2025); see also Christopher C. 

Murray et al., Emerging Trends in Employment Arbitration in 2026: What Employers Need to Know, OGLETREE 

DEAKINS (Jan. 15, 2026), https://ogletree.com/insights-resources/blog-posts/emerging-trends-in-employment-

arbitration-in-2026-what-employers-need-to-know/ [https://perma.cc/QFN7-VXGT]. 
159  Texaco Expl. & Prod. Co. v. AmClyde Engineered Prods. Co., 243 F.3d 906, 910 (5th Cir. 2001). 
160  Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681, 687 (1996) (citing Scherk v. Alberto-Culver Co., 417 U.S. 506, 

511 (1974)) (arbitration agreements must be placed “upon the same footing as other contracts”). 
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issue. Further, the cases of Martinez-Gonzalez, Cisneros, and Rubio-Leon reflect the experiences 

of countless H-2A workers who face the same systemic challenges every day. Although 

arbitration provides efficiency, its legitimacy depends on consent. Its limited transparency 

obscures patterns of abuse and contributes to the under-enforcement of labor protections for this 

unique class of workers. Existing contract defenses—such as unconscionability—offer little 

relief, operate reactively, and are subject to a strong federal presumption favoring arbitration.  

Therefore, Congress must act to guarantee that arbitration in the H-2A context is a choice, 

not a condition of employment. Prohibiting predispute mandatory arbitration in H-2A agreements 

while preserving voluntary, post-dispute arbitration is the only reform that genuinely restores 

express consent to arbitrate. Such reform should serve as a foundation for broader protections 

across employment relationships similarly marked by unequal bargaining power. 
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